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Petition for Review of, and Appeal from. Orders of the 
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CONSOLIDATED BRIEF OF PETITIONER-APPELLANT 


JURISDICTIONAL STATEMENT 

No. 11,626. This is a petition for review of a final order 
of the Federal Communications Commission (hereinafter, 
“Commission”) contained in a 4 ‘Memorandum Opinion 
and Order” published September 18,1952 (App. 74) in so 
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far as it authorizes WGAL, Inc. to operate television sta¬ 
tion WGAL-TV at Lancaster, Pennsylvania on television 
Channel 8, and for review of the Commission’s “Memoran¬ 
dum Opinion and Order” published November 5, 1952 
(App. 105) in so far as it dismisses petitioner’s “Petition 
for Reconsideration of Authorization for WGAL-TV to 
Operate on Channel 8 at Lancaster, Pennsylvania,” filed 
October 20, 1952 (App. 98). This Court has jurisdiction 
and venue herein pursuant to Section 402 (a) of the Com¬ 
munications Act of 1934, as amended, Pub. L. No. 554 (82d 
Cong.), effective July 16, 1952, 66 Stat. 718, 47 U.S.C. sec. 
402 (a); and Pub. L. 901 (81st Cong.), approved Decem¬ 
ber 29, 1950, 64 Stat. 1129, Sections 1032 and 1033 of 5 
U.S.C., Chapter 19A (Supp. 28). The petition for review 
was filed in this Court on November 25, 1952 (App. 2). 

No. 11,635. This is an appeal from a decision of the Com¬ 
mission authorizing issuance of a “Television Broadcast 
! Station Construction Permit” (App. 70) to WGAL, Inc. 
for construction of a television station to operate on Chan¬ 
nel 8 at Lancaster, Pennsylvania, despite the pendency of 
appellant’s competing application for the same Channel at 
Lancaster. Appellant has been unable to find any public 
notice given by the Commission of the issuance of a tele¬ 
vision broadcast station construction permit to WGAL, 
Inc., or to the granting of an application for such permit. 
While the said construction permit was executed on Sep¬ 
tember 16, 1952, appellant first learned of its existence on 
December 1,1952, when a copy of the document was filed as 
part of a pleading by WGAL, Inc. in response to a motion 
for a stay and interlocutory injunction by petitioner in 
Case No. 11,626, supra. However, public notice of the grant 
of temporary and conditional authorization for WGAL, 
Inc. to operate on Channel 8 at Lancaster was contained in 
the Commission’s Memorandum Opinion and Order pub¬ 
lished September 18, 1952 (App. 74) and the subsequent 
Memorandum Opinion and Order published November 5, 
1952 dismissing appellant’s protest (App. 105) and peti- 
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tion for reconsideration (App. 98) directed against the 
Order of September 18,1952. Appellants Notice of Appeal 
(App. 13) was filed on December 5, 1952, pursuant to the 
provisions of Section 402 (b)(6) of the Communications 
Act of 1934, as amended. Pub. L. 554 (82d Cong.), effective 
July 16,1952, 66 Stat 719, 47 U.S.C. sec. 402(b) (6). (Supp. 
28). 


STATEMENT OF THE CASE 

Petitioner-Appellant (hereinafter, “petitioner”) has had 
pending before the Commission since August 3, 1950, an 
application (File No. BPCT-654) to construct and operate 
a television station at Lancaster, Pennsylvania. The appli¬ 
cation originally requested the use of television Channel 9 
but was amended on May 4, 1951 to request Channel 8. 
WGAL, Inc. was originally licensed to operate television 
station WGAL-TV at Lancaster on Channel 4 but has had 
pending before the Commission since May 29, 1952 an ap¬ 
plication (File No. BPCT-910) to construct and operate 
a television station on Channel 8 at Lancaster (R. 277,290). 

On March 22,1951, the Commission issued a “Third No¬ 
tice of Further Proposed Rule Making,” which proposed 
to allocate and reallocate television channels to specific 
communities throughout the United States for use by 
broadcast stations. The rule making notice proposed, among 
other things, to allocate television Channel 8 and Channel 
21 to Lancaster, and to delete Channel 4, which was then 
allocated to Lancaster on a “community” basis (maximum 
power of 1 kilowatt). The rule making notice also contem¬ 
plated increased power standards for television station op¬ 
eration, and eventually adopted for Channel 8 a maximum 
power standard of 316 kilowatts (App. 126-127). 

The notice of rule making included also an order directed 
to WGAL, Inc. to show cause why the license of television 
station WGAL-TV at Lancaster, Pennsylvania should not 
be changed to authorize operation on Channel 8 instead of 
Channel 4, the channel on which it then operated and on 
which it operates today (App. 117). 
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While WGAL, Inc. consented in the rule making pro¬ 
ceeding to the proposed modification of its license to speci¬ 
fy Channel 8 in lien of Channel 4, petitioner filed objec¬ 
tions in the proceeding on May 7,1951, requesting that the 
show cause order with respect to WGAL, Inc. be set aside 
and that the Commission afford petitioner a hearing on its 
pending application for Channel 8 at Lancaster under Sec¬ 
tion 309(a) of the Communications Act (since amended) 
prior to issuance of any authorization, temporary or other¬ 
wise, to WGAL-TV to operate on Channel 8. On April 14, 
1952, the day on which the Commission concluded its tele¬ 
vision allocation rule making proceeding, the Commission 
dismissed the above-stated objections of petitioner by Mem¬ 
orandum Opinion and Order on the ground that the objec¬ 
tions of petitioner and its application for Channel 8 were 
premature in view of the fact that the Commission had 
that day adopted new rules and standards with which pe¬ 
titioner’s application for Channel 8 did not comply. The 
Commission further stated, however, that petitioner might 
raise again its request for a hearing in comparison with 
WGAL, Inc. for Channel 8 at Lancaster if petitioner 
amended its application to comply with the new rules and 
standards (App. 40-41). 

Petitioner amended its application on May 29, 1952 to 
comply with the new rules and standards. On June 12, 
1952, petitioner filed a petition requesting the Commission 
to designate for comparative hearing petitioner’s amended 
application and the similar application of WGAL, Inc., 
both requesting Channel 8 at Lancaster for use with 316 
kilowatts power. The petition also requested that there 
be consolidated for hearing in the same proceeding the 
application of WGAL, Inc. for renewal of the license (File 
No. BRCT-50) of station WGAL-TV to operate on Chan¬ 
nel 4, which was to expire on August 1, 1952, on the fol¬ 
lowing basis (R. 80): 

‘ ‘ Although it is not apparent how the Commission can 

grant the said renewal application in view of the dele- 
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tion of Channel 4 from Lancaster as of June 2, 1952, 
petitioner has no objection to the operation proposed 
therein. However, if the renewal application is to be 
regarded under the new television rules as an appli¬ 
cation for the renewal of the license of WGAL-TV to 
operate on Channel 8, petitioner is entitled under Sec¬ 
tions 309(a) and 307(b) of the Communications Act 
and the doctrine of the Ashbacker case to comparative 
hearing and consideration of its above-styled appli¬ 
cation with the said renewal application. Furthermore, 
if a grant of the renewal application of WGAL, Inc. is 
considered to be a prerequisite to the grant of the 
above-styled application of WGAL, Inc. for construc¬ 
tion permit for operation on Channel 8 at Lancaster, 
petitioner is entitled to a comparative hearing and con¬ 
sideration of its application with the said renewal ap¬ 
plication for the same reasons alleged above in support 
of petitioner’s request for comparative consideration 
of its application with the application of WGAL, Inc. 
for construction permit” 

On July 30, 1952, the Commission granted the application 
of WGAL, Inc. for renewal of the license of WGAL-TV on 
Channel 4. 

On September 18,1952 the Commission granted petition¬ 
er’s request for comparative hearing of its application and 
the application of WGAL, Inc. for Channel 8 at Lancaster. 
In so acting, the Commission stated that the sole rule 
making determination with respect to Lancaster in the tele¬ 
vision rule making proceeding was the allocation of Chan¬ 
nel 8 to the community and the deletion of Channel 4 from 
the community, and that nothing in the rule making pro¬ 
ceeding determined who might operate on Channel 8 at 
Lancaster (App. 86, par. 21). Section 309(a) [now 309(b)] 
of the Communications Act of 1934, as interpreted by the 
Supreme Court in Ashbacker Radio Corporation v. Federal 
Communications Commission, 326 U.S. 327, was held to 
compel the result reached by the Commission (App. 86-87, 
par. 22). 

In the same Memorandum Opinion and Order in which 
the Commission .held that there must be a comparative 
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hearing on the two applications for Channel 8 at Lancaster, 
the Commission nevertheless authorized WGAL-TV to op¬ 
erate on Channel 8 at Lancaster, “upon the express condi¬ 
tion that such grant is subject to being withdrawn upon the 
determination of the proceeding involving its application 
and the application of Peoples Broadcasting Company. ,, 
(App. 93, par. 31). The power of operation authorized was 
stated to be “minimum power authorized under the Rules’’ 
(App. 99, par. 27) in the course of the Commission’s 
Memorandum Opinion and Order, but the grant actually 
authorizes power of more than 7 kilowatts effective 
radiated power (App. 71). 

The Commission adopted the order described above on 
the ground that the public interest required the continuance 
of a television service to Lancaster until the Channel 8 
competition between petitioner and WGAL, Inc. should be 
decided after comparative hearing, and because 

“It is our view, therefore, that the continued opera¬ 
tion of Station WC \L-TV on Channel 4 pending con¬ 
clusion of the comparative proceeding relating to 
Channel 8 is inconsistent with the early establishment 
of the extended interference-free television service con¬ 
templated by the Sixth Report.” (App. 88, par. 25.) 

(The “Sixth Report” referred to above is the final report 
and order of the Commission in the television allocation 
proceeding, Dockets No. 8736, 8975, 9175, and 8976, adopt¬ 
ing as Rule 3.606 a new allocation of television channels to 
the communities of the United States, pursuant to the 
“Third Notice of Further Proposed Rule Making.”) 

The authorization of the Commission for WGAL, Inc. to 
operate on Channel 8 with only the minimum power sanc¬ 
tioned by the Commission’s rules was explained in the fol¬ 
lowing manner: 

“We recognize that permitting the existing station 
[WGAL-TV] to incur substantial additional expense 
involved in the construction of a television station op¬ 
erating with full power as proposed by WGAL, Inc. in 
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its application for a construction permit could result 
in an advantage to WGAL, Inc. in a comparative con¬ 
sideration of Peoples.” (App. 90-91.) 

On September 16, 1952, the Commission executed a con¬ 
struction permit authorizing WGAL, Inc. to engage in cer¬ 
tain construction to permit Station WGAL-TV to operate 
on Channel 8 with 7.2 kilowatts power at an estimated cost 
of $140,000 (App. 70, 59). The construction permit was 
made subject to being withdrawn upon the determination 
of the comparative hearing on the applications of peti¬ 
tioner and WGAL, Inc. for full-power operation on Chan¬ 
nel 8 at Lancaster (App. 72). No public notice was given 
by the Commission of the execution or issuance of the said 
construction permit, and petitioner learned of its existence 
by chance in December of 1952. 

On October 17,1952, petitioner filed a protest under Sec¬ 
tion 309(c) of the Communications Act of 1934, as amended, 
against the action of the Commission by Memorandum 
Opinion and Order released September 18, 1952 inasmuch 
as it appeared from the language of the document that the 
Commission had granted an application of WGAL, Inc. for 
temporary or conditional and low-power operation on 
Channel 8 (App. 96-98). In its Memorandum Opinion and 
Order of November 5, 1952, however, the Commission 
stated that it had not granted an application but, rather, 
had modified the existing license of Station WGAL-TV 
pursuant to the order to show cause issued in the Third 
Notice of Further Proposed Rule Making in the television 
reallocation proceeding (App. 110). 

STATUTE INVOLVED 

The statute involved in these cases is the Communica¬ 
tions Act of 1934, as amended. The pertinent provisions 
thereof are printed as a Supplement hereto at page 24. 
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STATEMENT OF POINTS 

I. The grant of a construction permit to WGAL, Inc. on 
September 16, 1952 for a television station to operate at 
Lancaster, Pennsylvania, on Channel 8 was unlawful and 
must be set aside because WGAL, Inc. had not filed an ap¬ 
plication for the facilities granted, as required by Section 
308 of the Communications Act of 1934, as amended. 

A. There is no legal basis for the Commission not to 
require an application in the case of a temporary or con¬ 
ditional grant of the type made to WGAL, Inc. on Septem¬ 
ber 16, 1952. 

II. The modification of license and the grant of the said 
construction permit to WGAL, Inc. on September 16, 1952 
without the application required by Section 308 of the Act 
were unlawful and should be set aside because petitioner 
was denied its right under Section 309(c) of the Act to 
protest the grant of such construction permit and to have 
a hearing on the application and protest. 

III. The authorization granted to WGAL, Inc. for tem¬ 
porary and conditional operation of Station WGAL-TV on 
Channel 8 at Lancaster is unlawful and must be set aside 
because it deprives petitioner of its right to a full and fair 
hearing and determination of its application for Channel 8 
at Lancaster under the provisions of Section 309(b) of the 
Communications Act of 1934, as amended. 

A. The unfairness, capriciousness, and unlawfulness of 
the Commission’s action authorizing WGAL, Inc. to use 
contested Channel 8 was wanton in view of the fact that 
Channel 21—uncontested and unapplied for—could have 
been authorized for temporary and conditional use. 

IV. The failure of the Commission to require the filing 
of an application by WGAL, Inc. for temporary and con¬ 
ditional use of Channel 8, pursuant to Section 308 of the 
Communications Act of 1934, as amended, resulted in 
corollary errors of law by the Commission. 
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A. The Commission unlawfully, and over the objection 
of petitioner, renewed the license of WGAL, Inc. for Chan¬ 
nel 4 at Lancaster—not in the public interest but for the 
purpose of modifying the renewed license to specify Chan¬ 
nel 8; consequently the modification of the license of 
WGAL, Inc. from Channel 4 to Channel 8 was unlawful. 

B. The license of Station WGAL-TV for Channel 4 was 
purportedly modified to specify Channel 8 under Section 
312(b) [now Section 316(a)] of the Communications Act 
pursuant to an order to show cause directed to WGAL, Inc., 
which was effectively revoked by the decision of the Com¬ 
mission released September 18,1952 refusing to modify the 
license of WGAL-TV and granting petitioner a compara¬ 
tive hearing for Channel 8. 

C. Under the guise of a “modification” of the license of 
WGAL, Inc. for Channel 4 with 1 kilowatt power, the Com¬ 
mission unlawfully granted a new and substantially differ¬ 
ent authorization for WGAL, Inc. to operate on Channel 
8 with more than 7 kilowatts power. 

V. The Commission’s order assigning Station WGAL- 
TV to Channel 8 is based upon the purported necessity of 
removing WGAL-TV from Channel 4 to prevent interfer¬ 
ence with the operation of the Commission’s allocation plan 
for television in the United States which is itself unlawful 
as a violation of Sections 307(b) and 309(b) of the Com¬ 
munications Act of 1934, as amended. 
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SUMMARY OF ARGUMENT 

I 

Despite the fact that Section 308 of the Communications 
Act of 1934, as amended, requires that all authorizations 
for construction or operation of broadcast stations be 
granted only in response to applications therefor, the Com¬ 
mission granted WGAL, Inc. a construction permit for tem¬ 
porary and conditional operation on Channel 8 at Lan¬ 
caster without having on file any pertinent application by 
WGAL, Inc. The fact that the said construction permit 
was issued pursuant to a purported modification of an 
existing license of WGAL, Inc. and that the construction 
permit was only to be temporary or conditional does not 
justify the grant of the said authorization by the Commis¬ 
sion in violation of Section 308 of the Act. 

n 

Since an application was not filed by WGAL, Inc. for 
temporary and conditional operation on Channel 8 at Lan¬ 
caster, as required by Section 308 of the Communications 
Act of 1934, as amended, petitioner was deprived of its 
right under Section 309(c) of the Act to file a protest 
against the required application, to have such protest given 
consideration on the merits, and to have a hearing on such 
application and protest as authorized by Section 309(c). 

m 

The authorization for WGAL, Inc. to operate at Lan¬ 
caster on Channel 8 temporarily and conditionally unlaw¬ 
fully deprives petitioner of its right to a full and fair hear¬ 
ing and determination of its application for Channel 8 at 
Lancaster under the provisions of Section 309(b) as inter¬ 
preted by the Supreme Court in Ashbacker Radio Corpo¬ 
ration v. Federal Communications Commission, 326 TJ.S. 
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327. Furthermore, petitioner’s right to a fair determina¬ 
tion of its application will he prejudiced by the operation 
of WGAL-TV on Channel 8 after making a substantial ex¬ 
penditure for construction of the new station. The Com¬ 
mission’s action in the instant matter is even more unfair 
than its action in the Ashbacker case, for in that case the 
Commission had only one frequency to assign whereas the 
Commission in this case could have assigned Channel 21 
for temporary and conditional operation at Lancaster 
rather than the contested Channel 8. 

IV 

The above-described violation by the Commission of Sec¬ 
tion 308 of the Communications Act of 1934, as amended, 
resulted in several corollary errors of law in order to au¬ 
thorize WG-AL, Inc. to operate temporarily and condition¬ 
ally on Channel 8 at Lancaster. Thus, even though peti¬ 
tioner requested that the application of WGAL, Inc. for 
renewal of license of Station WGAL-TV for Channel 4 at 
Lancaster be designated for hearing with the conflicting 
full-power applications for Channel 8 if the renewed license 
were to be used as a means of granting Channel 8 to WGAL, 
Inc., the Commission granted the renewal application con¬ 
trary to the Communications Act—not in the public inter¬ 
est but for the purpose of modifying the renewed license 
to specify Channel 8. Again, when the Commission held 
that the Communications Act required a comparative hear¬ 
ing on the conflicting applications for Channel 8 at Lan¬ 
caster, on September 18, 1952, it effectively revoked the 
order to show cause which had been issued in the recent 
television rule making proceeding proposing to change the 
assignment of WGAL-TV from Channel 4 to Channel 8. 
However, the authorization for WGAL-TV to operate tem¬ 
porarily and conditionally on Channel 8 was purportedly 
made pursuant to the said (revoked) order to show cause. 
Finally, under the guise of “modifying” the license of 
WGAL-TV under Section 316(a) of the Communications 
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Act, the Commission transformed Station WGAL-TV from 
a 1 kilowatt “community” station on Channel 4 into 
a new, and vastly different 7 kilowatt station with a new 
antenna, a new transmitter, a new aural modulation moni¬ 
tor, and a new frequency monitor. 

V 

The Commission’s order assigning Station WGAL-TV to 
Channel 8 is based upon the purported necessity of remov¬ 
ing WGAL-TV from Channel 4 to prevent interference with 
the operation of the Commission’s allocation plan by 
means of which television channels were assigned to spe¬ 
cific communities pursuant to the “Third Notice of Fur¬ 
ther Proposed Rule Making” in Dockets No. 8736, 8975, 
9175 and 8976 and the adoption of Rule 3.606. The rule 
making proceeding which culminated in the adoption of 
Rule 3.606 and the Rule itself are unlawful because they 
assign television channels to communities independent of 
specific application therefor as required by Section 307(b), 
and thereby deprive applicants of the full and fair hearing 
on their television applications to which they are entitled 
under Section 309(b) [formerly Section 309(a)] of the Act. 
The Commission’s order assigning WGAL-TV to Channel 
8 has, therefore, no legal basis and is arbitrary and un¬ 
lawful. 
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ARGUMENT 

L The Grant of a Construction Permit to WGAL, Inc. on Sep¬ 
tember 16, 1952 for a Television Station to Operate at Lan¬ 
caster. Pennslyvania, on Channel 8 Was Unlawful and Must 
Be Set Aside Because WGAL. Inc. Had Not Filed an Appli¬ 
cation for the Facilities Granted, as Required by Section 
308 of the Communications Act of 1934. as Amended. 

Section 308(a) of the Communications Act provides: 

“The Commission may grant construction permits 
and station licenses, or modifications or renewals 
thereof, only upon written application therefor re¬ 
ceived by it * * * .” (Emphasis supplied. Supp. 24.) 

Section 308(b) provides that 

“Such application * * * shall be signed by the appli¬ 
cant and/or licensee under oath or affirmation.”’ (Supp. 
25.) 

No other section of the Communications Act of 1934, as 
amended, removes or waives the requirement of Section 
308 that a construction permit or modification of permit 
or license be issued only upon written application. The 
Commission, therefore, was in error in granting the con¬ 
struction permit of September 16, 1952 to WGAL, Lie. for 
a television station to operate at Lancaster on Channel 8. 

The Commission evidently assumed that the provisions 
of Section 316(a) [formerly Section 312(b)] made it pos¬ 
sible for the Commission to modify the license of WGAL- 
TV from Channel 4 to Channel 8 and to issue a construc¬ 
tion permit for the construction of WGAL-TV for opera¬ 
tion on Channel 8 without the filing of a written applica¬ 
tion for construction permit as required by Section 308. 

Sections 308, 309 and 316(a) (Supp. 24-27) make up a 
scheme of procedure for modifying licenses which assures 
the protection of the public interest and the rights of all 
interested parties. The procedure is designed to work in 
the following manner: 
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When the Commission has reason to believe—as the re¬ 
sult of an investigation or a rule-making proceeding—that 
a modification of a broadcast station license would serve 
the public interest, it may issue an order to the station 
licensee to show cause why the contemplated modification 
of license should not be made. If the licensee feels that 
such change should not be made, it is permitted to assert 
its private right by requesting and securing a public hear¬ 
ing. If, on the other hand, the licensee agrees with the 
Commission that the contemplated change should be made, 
the Commission must require the licensee to file an appro¬ 
priate application under Section 308 for a construction per¬ 
mit if any construction is involved. (See Section 319(a), 
Supp. 28.) If the application filed under Section 308 
can be granted under Section 309(a) of the Act, the Com¬ 
mission should make the grant without hearing. If, how¬ 
ever, interested parties have private rights, they may be 
asserted against the application under the protest provi¬ 
sions of Section 309(c). If a valid reason for hearing of 
the application is advanced under the above-stated pro¬ 
cedure, the Commission must designate the application for 
hearing on pertinent issues. 

The procedure described above is the procedure followed 
by the Commission with respect to its Order to Show Cause 
in the television allocation proceeding wherein WGAL, Inc. 
was ordered to show cause why Station WGAL-TV’s li¬ 
cense should not be changed to specify Channel 8 instead 
of Channel 4. When WGAL, Inc. applied for Channel 8 
subsequently as did the petitioner, the private right of pe¬ 
titioner to a comparative hearing with the application of 
WGAL, Inc. was recognized and a comparative proceed¬ 
ing was scheduled on these applications. 
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A. There Is No Legal Basis for the Commission Not to Require an 
Application in the Case of a Temporary or Conditional Grant of 
the Type Made to WGAL. Inc. on September 16, 1952. 

The Communications Act of 1934, as amended, does not 
provide for the issuance of temporary or conditional grants 
of construction permits or licenses under special proce¬ 
dures. Indeed, the 1952 amendments to the Act make quite 
clear that “station license” and “construction permit” in¬ 
cludes all authorizations for the construction and opera¬ 
tion of radio stations whether regular, temporary, or con¬ 
ditional. (Section 3(bb) and (dd), Supp. 24.) It fol¬ 
lows therefore that the temporary and conditional nature 
of the construction permit and the modification of license 
of Station WGAL-TV to permit operation on Channel 8 
at Lancaster, Pennsylvania, pending the outcome of the 
comparative hearing scheduled on the pending applications 
of Peoples Broadcasting Company and WGAL, Inc., does 
not permit or make possible action by the Commission in 
violation of the procedure described above for the modifica¬ 
tion of a station license under Sections 308, 309, and 316(a). 

The petitioner is entitled to have the Commission follow 
the same procedure in modifying the license of Station 
WGAL-TV for temporary operation on Channel 8 at Lan¬ 
caster as that used in connection with the proposed modi¬ 
fication of the license of Station WGAL-TV to specify Chan¬ 
nel 8 instead of Channel 4 on a regular basis. 

II. The Modification of License and the Grant of the Said Con¬ 
struction Permit to WGAL, INC. on September 16, 1952 
Without the Application Required by Section 308 of the 
Act, Are Unlawful and Should Be Set Aside Because Peti¬ 
tioner Was Denied Its Right Under Section 309(c) of the 
Act to Protest the Grant of Such Construction Permit and 
to Have a Hearing on the Application and Protest. 

If WGAL, Inc. had filed an application under Section 308 
of the Act for a permit to construct a station to operate on 
a temporary and conditional basis on Channel 8 at Lan¬ 
caster, as Sections 306, 309 and 316(a) require, there would 
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be no question of petitioner’s right to file a protest under 
Section 309(c) of the Act against the application, to have 
such a protest given consideration on the merits, and to 
have a hearing on the application and the protest as au¬ 
thorized by Section 309(c) (Supp. 26). As it was, a pro¬ 
test filed by petitioner under Section 309(c) against the 
action of the Commission (App. 96) was erroneously dis¬ 
missed on the ground that there had been no consideration 
- or grant of any application (App. 110). Thus, the Com¬ 
mission’s original unlawful procedure resulted in the fur¬ 
ther unlawful dismissal of petitioner’s protest. 

HL The Authorization Granted to WGAL, Inc. for Temporary 
and Conditional Operation of Station WGAL-TV on Chan¬ 
nel 8 at Lancaster Is Unlawful and Must Be Set Aside Be¬ 
cause It Deprives Petitioner of Its Right to a Full and Fair 
Hearing and Determination of Its Application for Channel 
8 at Lancaster Under the Provisions of Section 309(b) of 
the Communications Act of 1934. as Amended. 

The authorization for WGAL-TV to operate on Channel 
8 pending determination of the comparative hearing on the 
mutually exclusive applications of WGAL, Inc. and peti¬ 
tioner for Channel 8 at Lancaster, Pennsylvania is, in prac¬ 
tical effect, a partial grant of the application of WGAL, 
Inc. This action changes the position of the petitioner 
from that of an applicant for Channel 8 contending against 
a similar applicant for Channel 8 to the position of an ap¬ 
plicant seeking to displace WGAL, Inc. as an existing li¬ 
censee on Channel 8 by way of revocation or modification 
of an outstanding license. This is squarely contrary to 
the interpretation of petitioner’s right to a hearing on its 
application under the Communications Act, as stated in the 
case of AsTibacker Radio Corp. v. Federal Communications 
Commission: 

“By the grant of the Fetzer application, petitioner has 
been placed under a greater burden than if its hearing 
had been earlier. Legal theory is one thing. But the 
practicalities are different. For we are told how dif- 
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ficult it is for a newcomer to make the comparative 
showing necessary to displace an established licensee. 
• • • A hearing designed as one for an available fre¬ 
quency becomes by the Commission’s action in sub¬ 
stance one for revocation or modification of an out¬ 
standing license.” (326 U. S. 327,332. Emphasis sup¬ 
plied.) 

The Commission has apparently interpreted certain 
dictum in the decision of the Aslibacker case to permit the 
Commission to grant (partially) one of two conflicting ap¬ 
plications prior to a comparative hearing where (1) the 
grant is conditional rather than absolute, and (2) where 
the Commission has found that the public interest would be 
served by such precipitate action (App. 89). Such an in¬ 
terpretation of the Ashbacker case is unwarranted. While 
the Court stated in its opinion that the Fetzer application 
was not granted conditionally and that there was no find¬ 
ing by the Commission that the demands of the public in¬ 
terest were so urgent as to preclude the delay which would 
be occasioned by a hearing, these remarks were not in¬ 
tended and did not mean that an application could be 
granted prior to a competing application by inserting con¬ 
ditional words in the grant and by a statement of the Com¬ 
mission that the public interest required the action taken. 
As a matter of fact what the Court did say, after referring 
to the non-conditional Fetzer grant and the lack of any 
public interest in granting the Fetzer application without 
comparative hearing, was as follows: 

“The public, not some private interest, convenience, 
or necessity governs the issuance of licenses under the 
Act. But we are ngt concerned here with the merits. 
This involves only a matter of procedure. Congress 
has granted applicants a right to a hearing on their 
applications for station licenses. Whether that is wise 
policy or whether the procedure adopted by the Com¬ 
mission in this case is preferable is not for us to de¬ 
cide. We only hold that where two bona fide applica¬ 
tions are mutually exclusive the grant of one without 
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a hearing to both deprives the loser of the opportunity 
which Congress chose to give him.” (326 U. S. 327, 
333. Emphasis supplied.) 

The instant case affords an illustration of one of the 
“practicalities” referred to in the Ashbacker decision 
which would deprive petitioner of its right to a full and 
fair hearing. As the Commission recognized in its Memo¬ 
randum Opinions and Orders of September 18, 1952 and 
November 5, 1952, the expenditure of a substantial sum of 
money by WGAL, Inc. in constructing a station to operate 
on Channel 8 could unlawfully and adversely affect peti¬ 
tioner’s application in hearing (App. 90, 91). The further 
conclusion of the Commission that the $140,000 needed to 
construct WGAL-TV so as to operate on Channel 8 is not 
such a substantial sum of money is completely arbitrary 
and erroneous (App. 115). 

A. The Unfairness. Capriciousness, and Unlawfulness of the Com¬ 
mission's Action Authorizing WGAL. Inc. to Use Contested Chan¬ 
nel 8 was Wanton in View of the Fact that Channel 21—Uncon¬ 
tested and Unapplied for—Could Hare Been Authorized for 
Temporary and Conditional Use. 

As a matter of fact, the instant case is more in violation 
of the basic principle of the Ashbacker decision than the 
facts involved in the Ashbacker decision itself. In the Ash¬ 
backer case the two applicants were competing for a single 
frequency which they themselves had selected, and the 
Commission could not offer any other frequency to either 
of them. In the instant case, however, there was available 
to Station WGAL-TV (under the Commission’s rules) for 
temporary and conditional operation Channel 21 as well as 
Channel 8. Under these circumstances, it was especially 
unfair and unlawful for the Commission to grant partially 
the conflicting application of WGAL, Inc. for Channel 8 
at Lancaster even on a so-called temporary or conditional 
basis. Channel 21 has not been applied f<?r. 
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IV. The Failure of the Commission to Require the Filing of 
an Application by WGAL, Inc. for Temporary and Condi¬ 
tional Use of Channel 8. Pursuant to Section 308 of the 
Communications Act of 1934. as Amended. Resulted In 
Other Errors of Law by the Commission. 

The failure of the Commission to require the filing of an 
application for construction permit by WGAL, Inc., has 
perforce caused the Commission to commit several errors 
of law in authorizing WGAL, Inc. to operate on Channel 8 
temporarily and conditionally. 

A. The Commission Unlawfully, and Over the Objection of Petitioner. 
Renewed the License of WGAL, Inc. for Channel 4 at Lancaster— 
Not in the Public Interest But for the Purpose of Modifying the 
Renewed License to Specify Channel 8; Consequently the Modi¬ 
fication of the License of WGAL, Inc. From Channel 4 to Channel 
8 Was Unlawful. 

On June 12, 1952, petitioner filed a petition to designate 
for comparative hearing its application for Channel 8 with 
the similar application of WGAL, Inc. The same petition 
also stated that the pending application for the renewal of 
the license of WGAL-TV on Channel 4 at Lancaster ap¬ 
peared to be contrary to the Commission’s new Rule 3.606 
which assigned Channel 8 to Lancaster in place of Channel 
4; that petitioner had no standing to attack the renewal 
application for Channel 4, as such; but that petitioner did 
request that the renewal application also be consolidated 
for hearing with the Channel 8 applications of both parties 
if the renewed license were to be used by the Commission 
as a contrivance or prerequisite for the assignment of 
WGAL-TV to Channel 8 at Lancaster. Of course, when the 
Commission granted the renewal application on July 30, 
1952, petitioner did not know and could not have known 
that the renewal of license would be used unlawfully by 
the Commission as a subterfuge to enable it to assign 
WGAL-TV to Channel 8 at Lancaster in spite of petition¬ 
er’s objections and contrary to Section 309(b) of the Com¬ 
munications Act of 1934, as amended (R. 80). 
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In retrospect, it is now clear that the Commission did 
not renew the license of WGAL, Inc. for Channel 4 at Lan¬ 
caster on July 30,1952 because the operation of WGAL-TV 
as proposed in the renewal application would serve the 
public interest, convenience and necessity, as required by 
Section 309(a) of the Communications Act of 1934, as 
amended (Supp. 26), but for the specific and unlawful 
purpose of providing an existing license for WGAL-TV 
which could be modified under Section 316(a) of the Act. 

B. The License of Station WGAL-TV for Channel 4 Was Purportedly 
Modified to Specify Channel 8 Under Section 316(a) of the Com¬ 
munications Act Pursuant to an Order to Show Cause Directed to 
WGAL, Inc* Which Was Effectively Revoked by the Decision of 
the Commission Released September 18, 1952 Refusing to Modify 
the License of WGAL-TV and Granting Petitioner a Comparative 
Hearing for Channel 8. 

In its orders of September 18, 1952 and November 5, 
1952, the Commission made it quite clear that the only 
thing decided by the television rule making proceeding with 
respect to Channel 8 at Lancaster was that the channel 
should be assigned to the community, and that the question 
of whether petitioner or WGAL, Inc. should be granted 
Channel 8 must be decided after a comparative hearing on 
the applications therefor of the respective parties (App. 
87). This, of course, effectively revoked the order issued 
to WGAL, Inc., in the “Third Notice of Further Proposed 
Rule Making” in the television allocation rule making pro¬ 
ceeding, to show cause why the license of WGAL-TV should 
not be modified to specify Channel 8 instead of Channel 4, 
since the Commission (1) issued the order to show cause, 
(2) WGAL, Inc. consented to the proposed modification 
of license, and (3) the Commission then decided that it 
could not legally finalize the order to show cause (App. 86). 
Nevertheless, the Commission stated in its Memorandum 
Opinion and Order of November 5, 1952 that the modifica¬ 
tion of the license of WGAL, Inc. for temporary and condi¬ 
tional operation on Channel 8 was made pursuant to the 
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said order to show cause (App. 111). The orders of the 
Commission complained of herein, not being based on either 
an application or an existing order to show cause, lack any 
legal basis whatsoever. 

C. Under the Guise of a "Modification" of the L i cen se of WGAL, Inc. 
for 4 with 1 Kilowatt Power, the Commission Unlaw¬ 

fully Granted a New and Substantially Different Authorisation 
for WGAL. Lac. to Operate on Channel 6 With More Than 7 do- 
watts Power. 

There is a limitation on the power of the Commission to 
change broadcast station licenses inherent in the word 
“modify” (actually, “modified”) used in Section 316(a) 
of the Co mmuni cations Act of 1934, as amended (Supp. 27). 
As defined in Black’s Law Dictionary (2d e<L, 1910) at page 
787, “modify” means “To alter; to change in incidental or 
subordinate features.” To the same effect is the definition 
of “modify” in Funk & Wagnalls New ‘Standard’ Dic¬ 
tionary (1946 edition) at page 1594. Furthermore, “ • • # 
in the absence of a legislative intent to the contrary com¬ 
mon terms in a statute are presumed to have been used in 
their common sense” (2 Sutherland, Statutory Construc¬ 
tion, (3rd ed., 1943) 436, 437). There is nothing in the leg¬ 
islative history of Section 316(a) [or its predecessor. Sec¬ 
tion 312(b)] of the Communications Act to indicate that 
the word “modify” should be understood differently from 
its common meaning. 

The authorization for WGAL, Lie. to operate at Lan¬ 
caster on Channel 8 rather than Channel 4, with more than 
seven times the power of its former 1 kilowatt operation, 
using a new antenna, a new transmitter, and other new 
equipment, is an extreme change and increase of the orig¬ 
inal facilities of WGAL-TV which constitutes a new station 
rather than a “modification” of license which the Com¬ 
mission may accomplish under Section 316(a) of the Act 
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V. The Commission's Order Assigning Station WGAL-TV to 
Channel 8 is Based Upon the Purported Necessity of Re¬ 
moving WGAL-TV from Channel 4 to Prevent Interference 
With the Operation of the Commission's Allocation Plan 
for Television in the United States Which is Itself Unlawful 
as a Violation of Sections 307(b) and 309(b) of the Com¬ 
munications Act of 1934, as Amended. 

Under the general provisions of the Communications Act 
of 1934, as amended, the Commission may by proper rule 
making prescribe the exact nature of what radio broadcast 
facilities may be distributed, e.g., frequencies, hours of op¬ 
eration, power, equipment, etc. However, the Commission 
may not allocate broadcast facilities geographically by rule 
independent of applications because of the limitation on 
the rule making power imposed by Section 307(b) of the 
Act, which reads as follows: 

“Allocation of Facilities; • • •” 

• • • 

“Section 307(b). In considering applications for 
licenses, and modifications and renewals thereof, when 
and insofar as there is demand for the same, the Com¬ 
mission shall make such distribution of licenses, fre¬ 
quencies, hours of operation, and of power among the 
several States and communities a3 to provide a fair, 
efficient, and equitable distribution of radio service to 
each of the same.” 

On April 14, 1952, after a rule making proceeding, the 
Commission adopted its present Rule 3.606 (a), which 
assigns various television channels to specific communities 
independent of any consideration of applications for such 
channels. Not only is this plan unlawful as a violation of 
Section 307(b), quoted above, but Rule 3.606(a) also un¬ 
lawfully would deprive an applicant for a television station 
to operate at a given community on a given channel his 
right to a full and fair hearing on his application under 
Section 309(b) of the Act if he chose to apply for a channel 
not assigned to the community by Rule 3.606(a). 
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Since the basic reason for authorizing WGAL, Inc. to 
operate temporarily and conditionally on Channel 8 at 
Lancaster was stated by the Commission to be the necessity 
for protecting and implementing the overall television allo¬ 
cation plan embodied in Rule 3.606(a), and since the tele¬ 
vision allocation plan set forth in Rule 3.606(a) is unlawful 
as a violation of Sections 307(b) and 309(b) of the Com¬ 
munications Act, the orders here complained of are unlawful 
and should be set aside. 

CONCLUSION 

For the foregoing reasons, the petitioner-appellant 
respectfully prays this Court (1) to determine to be invalid 
and set aside the orders of the Commission authorizing 
WGAL, Inc. to construct and operate Station WGAL-TV 
at Lancaster, Pennsylvania, on Channel 8 pending the 
determination of the comparative hearing on the conflicting 
applications of petitioner-appellant and WGAL, Inc. for 
Channel 8 at Lancaster, and (2) to remand the case to the 
Commission to carry out the judgment of the Court. 

Respectfully submitted. 


Arthur W. Schakfklp 
Attorney for 
Petitioner and Appellant 

752 National Press Building 
Washington 4, D. C. 

March 11, 1953 
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SUPPLEMENT 
STATUTE INVOLVED 

The statute involved is the Communications Act of 1934 
(47 U.S.C. Section 151 et seq; Act of June 19, 1934, c. 652, 
48 Stat. 1064), as amended. The most pertinent amend¬ 
ments are those contained in the ‘ 4 Communications Act 
Amendments, 1952/’ Public Law 554 (82d Cong.), approved 
July 16, 1952, 66 Stat. 711. 


Sec. 3. For the purposes of this Act, unless the context 
otherwise requires— # * * 

(bb) “Station license”, “radio station license”, or 
“license” means that instrument of authorization required 
by this Act or the rules and regulations of the Commission 
made pursuant to this Act, for the use or operation of ap¬ 
paratus for transmission of energy, or communications, or 
signals by radio, by whatever name the instrument may be 
designated by the Commission. 

(dd) “Construction permit” or “permit for construc¬ 
tion” means that instrument of authorization required by 
this Act or the rules and regulations of the Commission 
made pursuant to this Act for the construction of a station, 
or the installation of apparatus, for the transmission of 
energy, or communications, or signals by radio, by whatever 
name the instrument may be designated by the Commission. 

Sec. 307(b). In considering applications for licenses, and 
modifications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several states and communi¬ 
ties as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

Sec. 308. (a) The Commission may grant construction 
permits and station licenses, or modifications or renewals 
thereof, only upon written application therefor received by 
it: provided, that (1) in cases of emergency found by the 
Commission involving danger to life or property or due 
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to damage to equipment, or (2) during a national emer¬ 
gency proclaimed by the President or declared by the Con¬ 
gress and during the continuance of any war in which the 
United States is engaged and when such action is necessary 
for the national defense or security or otherwise in further¬ 
ance of the war effort, or (3) in cases of emergency where 
the Commission finds, in the non-broadcast services, that 
it would not be feasible to secure renewal applications from 
existing licensees or otherwise to follow normal licensing 
procedure, the Commission may grant construction permits 
and station licenses, or modifications or renewals thereof, 
during the emergency so found by the Commission or dur¬ 
ing the continuance of any such national emergency or war, 
in such manner and upon such terms and conditions as the 
Commission shall by regulation prescribe, and without the 
filing of a formal application, but no authorization so 
granted shall continue in effect beyond the period of the 
emergency or war requiring it; provided further, that the 
Commission may issue by cable, telegraph, or radio a per¬ 
mit for the operation of a station on a vessel of the United 
States at sea, effective in lieu of a license until said vessel 
shall return to a port of the continental United States. 

(b) All applications for station licenses, or modifications 
or renewals thereof, shall set forth such facts as the Com¬ 
mission by regulation may prescribe as to the citizenship, 
character, and financial, technical, and other qualifications 
of the applicant to operate the station; the ownership and 
location of the proposed station and of the stations, if any, 
with which it is proposed to communicate; the frequencies 
and the power desired to be used; the hours of tho day or 
other periods of time during which it is proposed to oper¬ 
ate the station; the purposes for which the station is to be 
used; and such other information as it may require. The 
Commission, at any time after the filing of such original 
application and during the term of any such license, may 
require from an applicant or licensee further written 
statements of fact to enable it to determine whether such 
original application should be granted or denied or such 
license revoked. Such application and/or such statement 
of fact shall be signed by the applicant and/or licensee 
under oath or affirmation. 


Sec. 309. (a) If upon examination of any application 

provided for in Section 308 the Commission shall find that 
public interest, convenience, and necessity would be served 
by the granting thereof, it shall grant such application. 

(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub¬ 
section (a), it shall forthwith notify the applicant and other 
known parties in interest of the grounds and reasons for its 
inability to make such finding. Such notice, which shall 
precede formal designation for a hearing, shall advise the 
applicant and all other known parties in interest of all 
objections made to the application as well as the source and 
nature of such objections. Following such notice, the ap¬ 
plicant shall be given an opportunity to reply. If the 
Commission, after considering such reply, shall be unable 
to make the finding specified in subsection (a), it shall 
formally designate the application for hearing on the 
grounds or reasons then obtaining and shall notify the 
applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying 
with particularity the matter and things in issue but not 
including issues or requirements phrased generally. The 
parties in interest, if any, who are not notified by the Com¬ 
mission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis for 
their interest at any time not less than ten days prior to 
the date of hearing. Any hearing subsequently held upon 
such application shall be a full hearing in which the appli¬ 
cant and all other parties in interest shall be permitted to 
participate but in which both the burden of proceeding with 
the introduction of evidence upon any issue specified by 
the Commission, as well as the burden of proof upon all 
such issues, shall be upon the applicant. 

(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in subsec¬ 
tion (a) hereof, such grant shall remain subject to protest 
as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a 
protest under oath directed to such grant and request a 
hearing on said application so granted. Any protest so 
filed shall contain such allegations of facts as will show 
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the protestant to be a party in interest and shall specify 
with particularity the facts, matters, and things relied upon, 
but shall not include issues or allegations phrased generally. 
The Co mmi ssion, shall, within fifteen days from the date 
of the filing of such protest, enter findings as to whether 
such protest meets the foregoing requirements and if it so 
finds the application involved shall be set for hearing upon 
the issues set forth in said protest, together with such fur¬ 
ther specific issues, if any, as may be prescribed by the 
Commission. In any hearing subsequently held upon such 
application all issues specified by the Commission shall be 
tried in the same manner provided in subsection (b) hereof, 
but with respect to all issues set forth in the protest and 
not specifically adopted by the Commission, both the bur¬ 
den of proceeding with the introduction of evidence and 
the burden of proof shall be upon the protestant. The 
hearing and determination of cases arising under this sub¬ 
section shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission’s 
action to which protest is made shall be postponed to the 
effective date of the Commission’s decision after hearing, 
unless the authorization involved is necessary to the main¬ 
tenance or conduct of an existing service, in which event the 
Commission shall authorize the applicant to utilize the fa¬ 
cilities or authorization in question pending the Commis¬ 
sion’s decision after hearing. 

Sec. 316 (a) Any station license or construction permit 
may be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the judg¬ 
ment of the Commission such action will promote the public 
interest, convenience, and necessity, or the provisions of 
this Act or of any treaty ratified by the United States will 
be more fully complied with. No such order of modification 
shall become final until the holder of the license or permit 
shall have been notified in writing of the proposed action 
and the grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than thirty 
days, to show cause by public hearing, if requested, why 
such order of modification should not issue: provided, 
that where safety of life or property is involved, the Com¬ 
mission may by order provide for a shorter period of 
notice. • • • 
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Sec. 319. (a) No license shall be issned under the au- • 
thority of this Act for the operation of any station the 
construction of which is begun or is continued after this 
Act takes effect, unless a permit for its construction has 
been granted by the Commission. The application for a 
construction permit shall set forth such facts as the Com¬ 
mission by regulation may prescribe as to the citizenship, 
character, and the financial, technical, and other ability of 
the applicant to construct and operate the station, the own¬ 
ership and location of the proposed station and of the 
station or stations with which it is proposed to communi¬ 
cate, the frequencies desired to be used, the hours of the 
day or other periods of time during which it is proposed 
to operate the station, the purpose for which the station 
is to be used, the type of transmitting apparatus to be used, 
the power to be used, the date upon which the station is 
expected to be completed and in operation, and such other 
information as the Commission may require. Such applica¬ 
tion shall be signed by the applicant under oath or 
affirmation. • • • 

Sec. 402. (a) Any proceeding to enjoin, set aside, annul, 
or suspend any order of the Commission under this Act 
(except those appealable under subsection (b) of this sec¬ 
tion) shall be brought as provided by and in the manner 
prescribed in Public Law 901, Eighty-first Congress, ap¬ 
proved December 29, 1950. 

(b) Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals for 
the District of Columbia in any of the following cases: 

(1) By any applicant for a construction permit or sta¬ 
tion license, whose application is denied by the Commission. 

• • • 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the Com¬ 
mission granting or denying any application described in 
paragraphs (1), (2), (3) and (4) hereof. • • • 
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PLEADINGS, ADMINISTRATIVE DECISIONS 
AND OTHER PAPERS 

Filed January 15, 1953 

IN the UNITED STATES COUET OP APPEALS 
POE THE DISTRICT OP COLUMBIA CIRCUIT 

Case No. 11626 

Peoples Broadcasting Company, Petitioner 

v. 

United States of America, Respondent 

Petition for Review of Order of the Federal Communications 

Commission 

Filed Nov 25 1952 

1. Petitioner, Peoples Broadcasting Company, is a cor¬ 
poration organized and existing under the laws of the State 
of Pennsylvania having its principal office and place of busi¬ 
ness at Lancaster, Pennsylvania, where it owns and op¬ 
erates radio stations WLAN and WXAN-FM as a licensee 
of the Federal Communications Commission. The Federal 
Communications Commission is an administrative agency 
created by the Communications Act of 1934 (47 U.S.C., Sec. 
151) and is charged with the execution and enforcement of 
the said Act. 

Nature op Proceeding and Jurisdiction 

2. This is a petition for review of a final order of the 
Commission contained in a “Memorandum Opinion and 
Order 7 ’ published September IS, 1952 (FCC 52-1071, 80449, 
a copy of which is attached hereto as Exhibit No. 1), in so 
far as it authorizes WGAL, Inc., to operate television sta¬ 
tion WGAL-TV at Lancaster, Pennsylvania on television 
Channel 8, and for review of the Commission’s “Memo¬ 
randum Opinion and Order” published November 5, 1952 
(FCC 52-1417, 82183, a copy of which is attached hereto as 


3 


Exhibit No. 2), in so far as it dismisses petitioner’s “Pe¬ 
tition for Reconsideration of Authorization for WGAL-TV 
to Operate on Channel 8 at Lancaster, Pennsylvania,” filed 
October 20, 1952. This court has jurisdiction and venue 
herein pursuant to Sections 1032 and 1033 of 5 U.S.C., 
Chapter 19A (Act of December 29, 1950, c. 1189, 64 Stat. 
1129). 

History op Administrative Proceeding Leading to Order 

3. Petitioner has had pending before the Commission 
since August 3,1950 an application (File No. BPCT-654) to 
construct and operate a television station at Lancaster, 
Pennsylvania. The application originally requested the use 
of television Channel 9 but was amended on May 4,1951 to 
request Channel 8. WGAL, Inc. holds a license to operate 
television station WGAL-TV at Lancaster on Channel 4 but 
has had pending before the Commission since May 29, 1952 
an application (File No. BPTC-910) to construct and op¬ 
erate television station on Channel 8 at Lancaster. 

4. On March 22, 1951, the Commission issued a “Third 
Notice of Further Proposed Rule Making” which proposed 
to allocate and reallocate television channels to specific 
communities throughout the United States for use by broad¬ 
cast stations. The rule making notice proposed, among 
other things, to allocate television Channel 8 as the only 
“very high frequency” television channel for Lancaster, 
and to delete Channel 4, which was then allocated to Lan¬ 
caster on a “community” basis (maximum power of 1 kilo¬ 
watt). The rule making notice also contemplated increased 
power standards for television station operation, and 
eventually adopted for Channel 8 a maximum power stand¬ 
ard of 316 kilowatts. 

5. The notice of rule making included also an order 
directed to WGAL, Inc. to show cause why the license of 
television station WGAL-TV at Lancaster, Pennsylvania 



should not be changed to authorize operation on Channel 8 
instead of Channel 4, the channel on which it then operated 
and on which it operates today. The legal substance of the 
Commission’s order to show cause, as set forth in Para¬ 
graph 9 of the rule making notice, was stated in the follow¬ 
ing language: 

“9. Should the proposals set forth in attached * Ap¬ 
pendix C* be adopted by the Commission, in whole or in 
part, it is hereby proposed to modify the licenses and 
construction permits held by the licensees and permit¬ 
tees listed in paragraph ‘8’ above so as to substitute 
in their respective authorizations the proposed chan¬ 
nels in place of their present existing assignments as 
set forth in Paragraph ‘8’ above. In the light of the 
information set forth in paragraphs ‘5’, ‘6’ and ‘7’ 
herein, it is the judgment of the Commission that its 
actions will result in a better utilization of the tele¬ 
vision channels in the United States, Mexico and the 
Dominion of Canada by increasing the service area of 
the stations already on the channels in question and re¬ 
ducing the interference which would be caused to new 
stations that will be added to the channels in question; 
will promote the public interest, convenience and ne¬ 
cessity; and will more fully and completely carry out 
the provisions of the Communications Act of 1934, as 
amended. Accordingly, pursuant to the provisions of 
Sections 303(f) and 312(b) of the Communications Act 
of 1934, as amended, the licensees and permittees listed 
in paragraph ‘8’ above are directed to show cause in 
these proceedings and in accordance with the proce¬ 
dures hereinafter set forth why their licensee and per¬ 
mits should not be modified as set forth in paragraph 
‘8’ above in the event the Commission deletes from 
their respective cities the channels listed under the 
heading ‘Present Channel Assignment’ and substitutes 
therefor the channels listed under the heading ‘Pro¬ 
posed Channel Assignment.’ ” 
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6. While WGAL, Inc. consented in the rule making pro¬ 
ceeding to the proposed modification of its license to specify 
Channel 8 in lien of Channel 4, petitioner filed objections in 
the proceeding on May 7, 1951, requesting that the show 
cause order with respect to WGAL, Inc. be set aside and 
that the Commission afford petitioner a hearing on its pend- 
ing application for Channel 8 at Lancaster under Section 
309(a) of the Communications Act (since amended) prior 
to issuance of any authorization, temporary or otherwise, to 
WGAL-TV to operate on Channel 8. On April 14,1952, the 
day on which the Commission concluded its television allo¬ 
cation rule making proceeding, the Commission dismissed 
the above-stated objections of petitioner by Memorandum 
Opinion and Order on the ground that the objections of 
petitioner and its application for Channel 8 were premature 
in view of the fact that the Commission had that day 
adopted new rules and standards with which petitioner’s 
application for Channel 8 did not comply. The Commis¬ 
sion further stated, however, that petitioner might raise 
again its request for a hearing in comparison with WGAL, 
Inc. for Channel 8 at Lancaster if petitioner amended its 
application to comply with the new rules and standards. 

7. Petitioner amended its application on May 29,1952 to 
comply with the new rules and standards. On June 12, 
1952, petitioner filed a petition requesting the Commission 
to designate for comparative hearing petitioner’s amended 
application and the similar application of WGAL, Inc., both 
requesting Channel 8 at Lancaster for use with 316 kilo¬ 
watts power. The petition also requested that there be con¬ 
solidated for hearing in the same proceeding the application 
of WGAL, Inc., for renewal of the license (File No. BRCT- 
50) of station WGAL-TV to operate on Channel 4, which 
was to expire on August 1,1952, on the following basis: 

“Although it is not apparent how the Commission can 
grant the said renewal application in view of the dele¬ 
tion of Channel 4 from Lancaster as of June 2,1952, 
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petitioner has no objection to the operation proposed 
therein. However, if the renewal application is to be 
regarded nnder the new television mles as an appli¬ 
cation for the renewal of the license of WGAL-TV to 
operate on Channel 8, petitioner is entitled nnder Sec¬ 
tions 309(a) and 307(d) of the Communications Act 
and the doctrine of the Ashbacker case to comparative 
hearing and consideration of its above-styled applica¬ 
tion with the said renewal application. Furthermore, 
if a grant of the renewal application of WGAL, Inc. is 
considered to be a prerequisite to the grant of the 
above-styled application of WGAL, Inc. for construc¬ 
tion permit for operation on Channel 8 at Lancaster, 
petitioner is entitled to a comparative hearing and con¬ 
sideration of its application with the said renewal ap¬ 
plication for the same reasons alleged above in sup¬ 
port of petitioner’s request for comparative considera¬ 
tion of its application with the application of WGAL, 
Inc. for construction permit.” 

On July 30, 1952, the Commission granted the application 
of WGAL, Inc for renewal of the license of WGAL-TV on 
Channel 4. 

8. On September 18, 1952 the Commission granted peti¬ 
tioner’s request for comparative hearing of its applica¬ 
tion and the application of WGAL, Inc. for Channel 8 at 
Lancaster. In so acting, the Commission stated that the 
sole rule making determination with respect to Lancaster 
in the television rule making proceeding was the allocation 
of Channel 8 to the community and the deletion of Channel 
4 from the community, and that nothing in the rule mak¬ 
ing proceeding determined who might operate on Channel 
8 at Lancaster (Exhibit No. 1, par. 21). Section 309(a) 
(now 309(b)) of the Communications Act of 1934, a6 in¬ 
terpreted by the Supreme Court in Ashbacker Radio Cor¬ 
poration v. Federal Communications Commission, 326 U. S. 
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327, was held to compel the result readied by the Com¬ 
mission (Exhibit No. 1, par. 22). 

The Order Under Review 

9. In the same Memorandum Opinion and Order (Exhibit 
No. 1) in which the Commission held that there must be a 
comparative hearing on the two applications for Channel 8 
at Lancaster, the Commission nevertheless authorized 
WGAL-TV to operate on Channel 8 at Lancaster, “upon 
the express condition that such grant is subject to being 
withdrawn upon the determination of the proceeding in¬ 
volving its application and the application of Peoples 
Broadcasting Company.” (Exhibit No. 1, par. 31.) The 
power of operation authorized was stated to be “minimum 
power authorized under the Rules” (Exhibit No. 1, par 27) 
in the course of the Commission’s Memorandum Opinion 
and Order, but the actual grant seems to authorize power 
of 7.94 kilowatts effective radiated power. 

10. The Commission adopted the order described above, 
which is complained of herein, on the ground that the 
public interest requires the continuance of a television serv¬ 
ice to Lancaster until the Channel 8 competition between 
petitioner and WOAL, Inc. is decided after comparative 
hearing, and because 

“It is our view, therefore, that the continued operation 
of Station WGAL-TV on Channel 4 pending conclusion 
of the comparative proceeding relating to Channel 8 is 
inconsistent with the early establishment of the ex¬ 
tended interference-free television service contem¬ 
plated by the Sixth Report” (Exhibit No. 1, par. 25.) 

(The “Sixth Report” referred to above is the final report 
and order of the Commission in the television allocation 
proceeding, Dockets No. 8736,8975,9175, and 8976, adopting 
as Rule 3.606 a new allocation of television channels to the 
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Communities of the United States, pursuant to the “Third 
Notice of Further Proposed Rule Making.”) 

The Injury to Petitioner 

11. Petitioner is aggrieved by the final order of the Com¬ 
mission authorizing Station WGAL-TV to operate at Lan¬ 
caster, Pennsylvania on television Channel 8, in spite of the 
fact that the authorization is “subject to being withdrawn 
upon the termination of the proceeding involving [the] ap¬ 
plication [of WGAL, Inc.] and the application of Peoples 
Broadcasting Company,” because the construction and op¬ 
eration of WGAL-TV on Channel 8 would deprive peti¬ 
tioner of its right to a full and fair hearing and determina¬ 
tion of its application for Channel 8 at Lancaster, provided 
by Section 309(b) of the Communications Act of 1934, as 
amended. The authorization for WGAL-TV to operate on 
Channel 8 pending the termination of the comparative hear¬ 
ing on the mutually exclusive applications of WGAL, Inc. 
and petitioner for Channel 8 at Lancaster, Pennsylvania 
changes the position of the petitioner from that of an ap¬ 
plicant for Channel 8 contending against a similar appli¬ 
cant for Channel 8 to the position, in reality, of an appli¬ 
cant seeking to displace WGAL, Inc. as an existing licensee 
on Channel 8, by way of revocation or modification of an 
outstanding license. This is squarely contrary to the in¬ 
terpretation of petitioner’s right to a hearing on its ap¬ 
plication under the Communications Act, as stated in the 
AshbacJcer decision: 

“By the grant of the Fetzer application, petitioner has 
been placed under a greater burden than if its hearing 
had been earlier. Legal theory is one thing. But the 
practicalities are different. For we are told how dif¬ 
ficult it is for a newcomer to make the comparative 
showing necessary to displace an established licensee. 
* * * A hearing designed as one for an available fre¬ 
quency becomes by the Commission’s action in sub- 
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stance one for revocation or modification of an out¬ 
standing license ” (326 U. S. 327, 332. Emphasis Sup¬ 
plied.) 

(a) The authorization of the Commission for Station 
WGAL-TV to operate on Channel 8 complained of herein 
was effected by the modification of the existing license of 
WGAL-TV for Channel 4 at Lancaster. 

(b) The construction and operation of Station WGAL- 
TV to operate on Channel 8 requires the expenditure of 
$140,000. In the Commission’s Memorandum Opinion and 
Order of September 18,1952 the Commission made the fol¬ 
lowing statement: 

“We recognize that permitting existing stations to 
incur substantial additional expense involved in the 
construction of a television station operating with full 
power as proposed by WGAL, Inc. in its application 
for a construction permit could result in an advantage 
to WGAL, Inc. in a comparative consideration of its 
application with the competing application of Peoples. 
Accordingly, it is our view that the authorization to 
WGAL, Inc. for the operation of WGAL-TV on Chan¬ 
nel 8 should be with the minimum power provided for 
in our rules. ” (Exhibit No. 1, paragraph 29. Emphasis 
supplied.) 

While the general principle announced by the Commission 
is accurate and in harmony with the decision of the Su¬ 
preme Court in the Ashbacker case, it is inherenlty arbi¬ 
trary and unlawful for the Commission to decide that the 
hearing on petitioner’s application for Channel 8 at Lan¬ 
caster would be improperly affected if WGAL, Inc. were to 
spend $497,000 for construction of its maximum power sta¬ 
tion as proposed in its application but that petitioner’s ap¬ 
plication would not be prejudiced in hearing if WGAL, Inc. 
were to spend $140,000 in construction of a minimum power 
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station for Channel 8 at Lancaster. The significant ele¬ 
ment of the above-quoted statement of the Commission is 
the reference to the existing station’s incurring “substan¬ 
tial additional expense.” It does not matter that WGAL, 
Inc. would have to spend more to construct a full power sta¬ 
tion than a minimum power -station since the cost of con¬ 
structing the minimum power station ($140,000) is a “sub¬ 
stantial additional expense.” 

The Commission’s Errors of Law 

12. The order complained of herein is contrary to law 
for the following reasons: (1) The license of Station 
WGAL-TV for Channel 4 at Lancaster, which has been 
purportedly modified by the Commission to specify Channel 
8, was illegally granted and was lawfuly non-existent when 
modified; (2) The license of WGAL-TV for Channel 4 was 
purportedly modified to specify Channel 8 under 312(b) 
[now Section 316(a)] of the Communications Act pursuant 
to the order to show cause directed to WGAL, Inc., quoted 
above in paragraph 5, which was effectively revoked by the 
decision of the Commission released September 18,1952 re¬ 
fusing to modify the license of WGAL-TV and granting pe¬ 
titioner a comparative hearing for Channel 8; (3) The Com¬ 
mission’s order assigning WGAL-TV to Channel 8 is based 
upon the alleged necessity of removing WGAL-TV from 
Channel 4 to prevent interference with the operation of the 
Commission’s allocation plan for television in the United 
States, which is itself unlawful as a violation of Sections 
307 (b) and 309(b) of the Communications Act of 1934, as 
amended; and (4) The Commission can not legally author¬ 
ize the construction of WGAL-TV to operate on Channel 8 
by modification of license pursuant to Section 316(a) of the 
Communications Act of 1934, as amended. 

(1) The renewal of license granted to WGAL, Inc. for 
the operation of Station WGAL-TV on Channel 4 at Lan¬ 
caster on July 30, 1952, was contrary to the Commission’s 
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Rule 3.606, which did not allocate Channel 4 to Lancaster, 
Pennsylvania. While petitioner has never had any stand¬ 
ing to attack the said renewal of license for WGAL-TV to 
operate on Chamiel 4, it has always had standing as an ap¬ 
plicant for Channel 8 at Lancaster to protest such a re¬ 
newal if the renewed license were to be manipulated by the 
Commission as a strategem or excuse for the assignment of 
Station WGAL-TV to Channel 8 at Lancaster. Therefore, 
petitioner filed its objection to the grant of WGAL, Inc. ’s 
renewal application (File No. BRCT-50) in its petition of 
June 12, 1952, requesting that the renewal application be 
designated for hearing with the television applications, as 
set forth in paragraph 7 above,’ if a grant of the application 
were to be used as a subterfuge or prerequisite to placing 
WGAL-TV on Channel 8. When the Commission granted 
the renewal application on July 30,1952, petitioner did not 
know and could not have known that the renewal of license 
would be used unlawfully by the Commission as a subter¬ 
fuge for subsequently assigning WGAL-TV to Channel 8 at 
Lancaster over the objection of petitioner which was not 
considered by the Commission contrary to the provisions of 
the Administrative Procedure Act and contrary to Section 
309(a) of the Communications Act as interpreted by the 
Ashbacker decision. 

(2) According to the Commission’s “Memorandum 
Opinion and Order” of November 5, 1952 (Exhibit No. 2, 
par. 9), the order complained of herein was issued pursuant 
to the Show Cause Order directed to WGAL, Inc. in the 
4 ‘Third Notice of Further Proposed Rule Making,” quoted 
above in paragraph 5. The said Show Cause Order was, 
however, effectively revoked by the decision of the Commis¬ 
sion released September 18, 1952 (Exhibit No. 1) refusing 
to modify the license of WGAL-TV and granting petitioner 
a comparative hearing for Channel 8. The Commission 
cannot legally revoke the Show Cause Order for the pur¬ 
pose of granting petitioner a comparative hearing on its 
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application, and at the same time, regard the Show Canse 
Order as valid for the purpose of permitting WGAL-TV 
to operate on Channel 8 conditionally. 

(3) The allocation of television channels to specific com¬ 
munities in the United States pursuant to the “Third No¬ 
tice of Further Proposed Rule Making” in Dockets Nos. 
8736, 8975, 9175 and 8976, by the adoption of present allo¬ 
cation Rule 3.606, was unlawful because television channels 
were assigned to communities independent of specific appli¬ 
cations therefor required by Section 307(b) of the Com¬ 
munications Act, and because such allocation was in vio¬ 
lation of Section 309(a) [now Section 309(b)] of the Act, 
which provides for a full and fair hearing of applications 
for broadcast facilities. Since the Commission’s order as¬ 
signing WGAL-TV to Channel 8 at Lancaster is based upon 
the alleged necessity of removing WGAL-TV from Channel 
4 to prevent interference with the operation of the Com¬ 
mission’s allocation plan for television in the United States 
(Rule 3.606), the said order has no legal basis and is arbi¬ 
trary and unlawful. 

(4) The Commission’s order authorizing WGAL-TV to 
operate on Channel 8 violates Section 319 of the Communi¬ 
cations Act of 1934, as amended, in that WGAL, Inc. has 
been authorized to engage in extensive construction, includ¬ 
ing installation of a new antenna, a new transmitter, a new 
aural modulation monitor, and a new frequency monitor, 
without being required to secure a construction permit as 
required by Section 319 of the Act. The purported modifi¬ 
cation of the license of WGAL-TV from Channel 4 to Chan¬ 
nel 8 is, also, much more than a mere modification of license 
under Section 316(a) of the Act because the new station 
will operate with two to eight times the amount of power 
presently used by WGAL-TV on Channel 4 and because of 
the extensive physical construction which must take place. 
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Prayer for Belief 

Wherefore, Petitioner prays that the Court set aside and 
determine to be invalid the Commission’s final order con¬ 
tained in its “Memorandum Opinion and Order” published 
September 18,1952 (FCC 52-1071) and reaffirmed upon pe¬ 
tition for reconsideration in its ‘‘Memorandum Opinion 
and Order” published November 5, 1952 (FCC 52-1417) 
modifying the license of WGAL, Inc. to operate Station 
WGAL-TV at Lancaster, Pennsylvania on Channel 8 in¬ 
stead of Channel 4. 

Respectfully submitted, 

/«/ Arthur W. Scharfeld 
Arthur W. Scharfeid 
Attorney for 

Peoples Broadcasting Company 

752 National Press Building 
Washington 4, D. C. 

November 24,1952 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 11635 

Peoples Broadcasting Company, Appellant 

v. 

Federal Communications Commission, Respondent 

Notice of Appeal 

Filed Dec 5 1952 

Peoples Broadcasting Company, a Pennsylvania corpora¬ 
tion, and an applicant before the Federal Communications 
Commission for a construction permit to operate a new tele¬ 
vision station on Channel 8 at Lancaster, Pennsylvania, 
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hereby gives notice of appeal from a decision of the said 
Federal Communication's Commission authorizing issuance 
of a “Television Broadcast Station Construction Permit” 
to WGAL, Inc. for operation on Channel 8 at Lancaster, 
Pennsylvania despite the pendency of appellant’s compet¬ 
ing application to operate on the same Channel. 

Appellant is unaware of, and has been unable to find, any 
public notice given by the Commission to the issuance of a 
“television broadcast station construction permit” to 
WGAL, Inc. or to the granting of an application for such a 
permit. The first and only notice that such action has been 
taken by the Commission was brought to appellant’s atten¬ 
tion on December 1, 1952 by an attachment marked “Inter- 
venor’s Exhibit 2” in a pleading filed by WGAL, Inc. en¬ 
titled “Response of Intervenor, WGAL, Inc. to Petitioner’s 
Motion for Stay and Interlocutory Injunction” in Case No. 
11626 (Peoples Broadcasting Company, Petitioner, v. 
United States of America, Respondent) in this Honorable 
Court. Said Intervenor’s Exhibit 2 (construction permit) 
is attached hereto as Appellant’s Exhibit No. 1. 

Public notice of the grant of temporary and conditional 
authorization for WGAL, Inc. was embraced in the Com¬ 
mission’s Memorandum Opinion and Order released Sep¬ 
tember 18, 1952 and the subsequent Memorandum Opinion 
and Order released November 5, 1952 dismissing Appel¬ 
lant’s protest (Exhibit No. 2) directed at the Order of Sep¬ 
tember 16,1952. 

This appeal is taken pursuant to the provisions of Sec¬ 
tion 402 (b) (6) of Public Law No. 554, 82nd Congress, 2nd 
Session, known as Communications Act Amendments, 1952 
(66 Stat. 711). 

Statement of the Nature of the Proceedings 

1. Petitioner has had pending before the Commission 
since August 3,1950 an application (File No. BPCT-654) to 
construct and operate a television station at Lancaster, 
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Pennsylvania. The application originally requested the use 
of television Channel 9 but was amended on May 4,1951 to 
request Channel 8. WGAL, Inc. holds a license to operate 
television station WGAL-TV at Lancaster on Channel 4 but 
has had pending before the Commission since May 29,1952 
an application (File No. BPCT-910) to construct and op¬ 
erate television station on Channel 8 at Lancaster. 

2. On March 22, 1951, the Commission issued a “ Third 
Notice of Further Proposed Rule Making” which proposed 
to allocate and reallocate television channels to specific com¬ 
munities throughout the United States for use by broadcast 
stations. The rule making notice proposed, among other 
things, to allocate television Channel 8 as the only “very 
high frequency” television channel for Lancaster, and to 
delete Channel 4, which was then allocated to Lancaster 
on a “community” basis (maximum power of 1 kilowatt). 
The rule making notice also contemplated increased power 
standards for television station operation, and eventually 
adopted for Channel 8 a maximum power standard of 316 
kilowatts. 

3. The notice of rule making included also an order di¬ 
rected to WGAL, Inc. to show cause why the license of 
television station WGAL-TV at Lancaster, Pennsylvania 
should not be changed to authorize operation on Channel 8 
instead of Channel 4, the channel on which it then operated 
and on which it operates today. The legal substance of the 
Commission’s order to show cause, as set forth in Para¬ 
graph 9 of the rule making notice, was stated in the follow¬ 
ing language: 

“9. Should the proposals set forth in attached ‘Ap¬ 
pendix C’ be adopted by the Commission, in whole or in 
part, it is hereby proposed to modify the licenses and 
construction permits held by the licensees and per¬ 
mittees listed in paragraph ‘8’ above so as to substi¬ 
tute in their respective authorizations the proposed 
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channels in place of their present existing assignments 
as set forth in Paragraph ‘8’ above. In the light of 
the information set forth in paragraph ‘5’, ‘6’ and l V 
herein, it is the judgment of the Commission that its 
actions will result in a better utilization of television 
channels in the United States, Mexico and the Domin¬ 
ion of Canada by increasing the service area of the sta¬ 
tions already on the channels in question and reducing 
the interference which would be caused to new stations 
that will be added to the channels in question; will pro¬ 
mote the public interest, convenience and necessity; 
and will more fully and completely carry out the pro¬ 
visions of the Communications Act of 1934, as amended. 
Accordingly, pursuant to the provisions of Sections 
303(f) and 312(b) of the Communications Act of 1934, 
as amended, the licensees and permittees listed in para¬ 
graph ‘8’ above are directed to show cause in these pro¬ 
ceedings and in accordance with the procedures here¬ 
inafter set forth why their licenses and permits should 
not be modified as set forth in paragraph ‘8’ above in 
the event the Commission deletes from their respective 
cities the channels listed under the heading ‘ Present 
Channel Assignment’ and substitutes therefor the chan¬ 
nels listed under the heading ‘Proposed Channel As¬ 
signment’ ” 

4. While WGAL, Inc. consented in the rule making pro¬ 
ceeding to the proposed modification of its license to spe¬ 
cify Channel 8 in lieu of Channel 4, petitioner filed objec¬ 
tions in the proceeding on May 7,1951, requesting that the 
show cause order with respect to WGAL, Inc. be set aside 
and that the Commission afford petitioner a hearing on its 
pending application for Channel 8 at Lancaster under Sec¬ 
tion 309(a) of the Communications Act (since amended) 
prior to issuance of any authorization, temporary or other¬ 
wise, to WGAL-TV to operate on Channel 8. On April 14, 
1952, the day on which the Commission concluded its tele- 


17 


vision allocation mle making proceeding, the Commission 
dismissed the above-stated objections of petitioner by 
Memorandum Opinion and Order on the ground that the 
objections of petitioner and its application for Channel 8 
were premature in view of the fact that the Commission 
had that day adopted new rules and standards with which 
petitioner’s application for Channel 8 did not comply. The 
Commission further stated, however, that petitioner might 
raise again its request for a hearing in comparison with 
WGAL, Inc. for Channel 8 at Lancaster if petitioner 
amended its application to comply with the new rules and 
standards. 

5. Petitioner amended its application on May 29,1952 to 
comply with the new rules and standards. On June 12,1952, 
petitioner filed a petition requesting the Commission to des¬ 
ignate for comparative hearing petitioner’s amended appli¬ 
cation and the similar application of WGAL, Inc., both re¬ 
questing Channel 8 at Lancaster for use with 316 kilowatts 
power. The petition also requested that there be consoli¬ 
dated for hearing in the same proceeding the application of 
WGAL, Inc. for renewal of the license (File No. BRCT-50) 
of station WGAL-TV to operate on Channel 4, which was 
to expire on August 1,1952, on the following basis: 

“Although it is not apparent how the Commission can 
grant the said renewal application in view of the de¬ 
letion of Channel 4 from Lancaster as of June 2, 1952, 
petitioner has no objection to the operation proposed 
therein. However, if the renewal application is to be 
regarded under the new television rules as an applica¬ 
tion for the renewal of the license of WGAL-TV to 
operate on Channel 8, petitioner is entitled under Sec¬ 
tions 309(a) and 307(d) of the Communications Act 
and the doctrine of the Aslib acker case to comparative 
hearing and consideration of its above-styled applica¬ 
tion with the said renewal application. Furthermore, 
if a grant of the renewal application of WGAL, Inc. is 
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considered to be a prerequisite to the grant of the 
above-styled application of WGAL, Inc., for construc¬ 
tion permit for operation on Channel 8 at Lancaster, 
petitioner is entitled to a comparative hearing and con¬ 
sideration of its application with the said renewal ap¬ 
plication for the same reasons alleged above in sup¬ 
port of petitioner’s request for comparative considera¬ 
tion of its application with the application of WGAL, 
Inc. for construction permit” 

On July 30, 1952, the Commission granted the application 
of WGAL, Inc. for renewal of the license of WGAL-TV on 
Channel 4. 

6. On September 18, 1952 the Commission by Memoran¬ 
dum Opinion and Order granted petitioner’s request for 
comparative hearing of its application and the application 
of WGAL, Inc. for Channel 8 at Lancaster. In so acting, 
the Commission stated that the sole rule-making determi¬ 
nation with respect to Lancaster in the television rule-mak¬ 
ing proceeding was the allocation of Channel 8 to the com¬ 
munity and the deletion of Channel 4 from the community, 
and that nothing in the rule-making proceeding determined 
who might operate on Channel 8 at Lancaster. Section 
309(a) (now 309(b)) of the Communications Act of 1934, as 
interpreted by the Supreme Court in Ashbacker Radio Cor¬ 
poration v. Federal Communications Commission, 326 U. S. 
327, was held to compel the result reached by the Commis¬ 
sion. 

7. In the same Memorandum Opinion and Order, the 
Commission nevertheless stated “that WGAL, Inc. should 
be granted a conditional license authorizing it to operate 
Station WGAL-TV on Channel 8 with the minimum power 
authorized under the Rules” and “that such grant is sub¬ 
ject to being withdrawn upon the determination of the pro¬ 
ceeding involving its application and the application of 
Peoples Broadcasting Company.” 
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8. Thereafter on October 17, 1952, Appellant, intending 
to act pursuant to Section 309(c) of the Communications 
Act of 1934, as amended (1952) filed a protest against the 
aforesaid Order of the Commission purporting to grant 
WGAL, Inc. a modification of license to operate on Channel 
8 by specifically granting a document filed by WGAL, Inc. 
entitled “ Bequest for Issuance of Order of Modification of 
License of Station WGAL-TV.” Appellant assumed that 
the authorization granted must be pursuant to authority re¬ 
quested by application, whether such request be on a form 
furnished by the Commission or one improvised in the form 
of a “Petition” by WGAL, Inc. The Commission on No¬ 
vember 5, 1952, dismissed Appellant’s protest on the 
ground that “The issuance of the temporary and condi¬ 
tional authorization of WGAL, Inc. was not an action on an 
application pursuant to Section 308 of the Communications 
Act; and any implication in our Memorandum Opinion and 
Order of September 16, 1952 that this authorization was 
issued upon an application was inadvertent and unin¬ 
tended. 9 9 (Exhibit 3) 

Reasons foe Appeal on Which Appellant Relies 

9. The grant and issuance of a “television broadcast sta¬ 
tion construction permit” to WGAL, Inc. authorizing op¬ 
eration on Channel 8 at Lancaster, Pennsylvania while Ap¬ 
pellant also has pending before the Commission an applica¬ 
tion for a construction permit for operation on Channel 8 
in the same city deprives Appellant of its right to a full and 
fair hearing on its aforesaid application as required by Sec¬ 
tion 309(b) of the Communications Act of 1934, as 
amended (1952). 

10. The Commission erred as a matter of law in purport¬ 
ing to grant a “television broadcast <staticn construction 
permit” to WGAL, Inc. pursuant to the provisions of Sec¬ 
tions 303(f) and 316 of the Communications Act of 1934, as 
amended (1952) rather than pursuant to the requirements 
of Section 308 of said Act 
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11. The dismissal on November 5, 1952 of Appellants 
protest filed with the Commission pnrsnant to the provisions 
of Section 309(c) of the Communications Act of 1934, as 
amended (1952) was contrary to law since said Section was 
intended to insure that the grant without hearing of a li¬ 
cense or any other type of authorization would be condi¬ 
tional for 30 days subject to protest by any party in in¬ 
terest and Appellant as a competing applicant was such a 
party in interest. Said dismissal constituted a redetermi¬ 
nation that an authorization to operate on Channel 8 should 
be granted and issued to WGAL, Inc. (Exhibit No. 3) 

12. The Commission erred as a matter of law in failing to 
grant Appellant’s protest (Exhibit No. 2) against the grant 
of a modified license for WGAL-TV to operate on Channel 
8 at Lancaster, Pennsylvania and in failing to postpone 
the effective date of the grant and the construction contem¬ 
plated thereby pursuant to the provisions of Section 309(c) 
of the Communications Act of 1934, as amended (1952). 

Prayer for Relief 

Wherefore, Appellant requests that this Honorable 
Court enter an order reversing the action of the Commis¬ 
sion, directing it to set aside its decision authorizing the 
issuance and grant of a television broadcast station con¬ 
struction permit to WGAL, Inc. and remand the case to the 
Commission to carry out the judgment of the Court. 

Respectfully submitted, 

/s/ Arthur W. Sohabfeld 
Arthur W. Scharfeld 
Attorney for 

Peoples Broadcasting Company 

752 National Press Building 

Washington 4, D. C. 

December 5,1952. 



IN THE UNITED STATES COUBT OP APPEALS FOB 
THE DISTBICT OP COLUMBIA CIRCUIT 

No. 11635 

Peoples Bboadcasting Company, Appellant 

v. 

Federal Communications Commission, Appellee 
WGAL, Inc., Intervenor. 

Notice of Intention to Intervene and Statement of Intervenor's 

Interest 

Comes now WGAL, Inc., a Pennsylvania corporation, by 
its attorneys, and hereby respectfully advises this Honora¬ 
ble Court of its intention to intervene in the above-entitled 
proceeding as a person interested therein and one who 
would be aggrieved, and whose interests would be adverse¬ 
ly affected by any stay, reversal or modification of the 
Orders and Decisions of the Federal Communications Com¬ 
mission complained of by the Notice of Appeal herein. 

This Notice of Intention To Intervene and Statement of 
Intervenor’s Interest is filed in accordance with the rights 
of the intervenor herein, pursuant to Section 402(e) of 
the Communications Act of 1934, as amended by Public 
Law No. 554, 82nd Congress, 2nd Session, known as Com¬ 
munications Act Amendments, 1952 (66 Stat. 711). 

WGAL, Inc. is the Licensee of television station WGAL- 
TV at Lancaster, Pennsylvania, the construction of which 
was authorized by the Federal Communications Commis¬ 
sion on August 17, 1948. The Commission, acting under 
the statutory authority granted to it by Sections 303(f) 
and 312(b) (now 316(b)) of the Communications Act of 
1934, as amended, conducted rule making proceedings in 
which, on March 22,1951, by virtue of a document entitled 
*‘Third Notice of Further Proposed Rule Making ,, , it pro¬ 
posed, inter alia, that thirty-one then existing television 
stations in operation be required to change their operating 
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assignments in order to consummate a national television 
allocation plan designed to render optimum television serv¬ 
ice to the entire United States. WGAL, Inc., was author¬ 
ized, by decision in this allocation proceeding, to change its 
operating assignment from Channel 4 to Channel 8, which 
decision is under appeal herein. Any stay, reversal or 
modification of the Federal Communications Commission 
Decisions and Orders by this Honorable Court, as sought 
by the Appeal filed herein by the Peoples Broadcasting 
Company, would aggrieve and adversely affect the inter¬ 
ests of WGAL, Inc. by precluding it from operating its 
television station as authorized by the Federal Communi¬ 
cations Commission, thereby depriving the public of the 
Lancaster, Pennsylvania area of the television service con¬ 
templated by the Federal Communications Commission and 
depriving this Intervenor of the rights granted to it and 
acquired under the terms of the Federal Communications 
Commission Decisions and Orders under Appeal herein. 

Respectfully submitted, 

WGAL, Ino. 

Duke N. Patrick 
Geo. 0. Sutton 
William Thomson, 

Its Coimsel 

By . 

Geo. 0. Sutton 

1038 National Press Building, 
Washington 4, D. C. 


December 11, 1952. 
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IN THE UNITED STATES COURT OP APPEALS POE 
THE DISTRICT OP COLUMBIA CIRCUIT 

Case No. 11635 

Peoples Broadcasting Company, Appellant 

v. 

Federal Communications Commission, Appellee 

Notice of Intention to Intervene of National Broadcasting 

Company, Inc. 

National Broadcasting Company, Inc. (NBC), licensee 
of television stations WNBW in Washington, D. C. and 
WNBT in New York, New York, both of which operate on 
Channel 4, by its attorneys, hereby gives notice pursuant 
to Section 402(e) of the Communications Act of 1934, as 
amended, of its intention to intervene in the above-cap¬ 
tioned case. NBC is an interested person who will be ag¬ 
grieved and whose interest will be adversely affected in 
the event that this Court grants the requests of the Pe¬ 
titioner herein and stays the enforcement and sets aside 
and determines invalid the order of the Federal Communi¬ 
cations Commission (FCC) released September 18, 1952 
(FCC 52-1071) in In the Matter of Amendment of Section 
3.606 of the Commission’s Rules and Regulations et al., 
Docket 8736 et al., which was re-affirmed in FCC “Memo¬ 
randum Opinion and Order” released November 5, 1952 
(FCC 52-1417). 

Respectfully submitted, 

National Broadcasting 
1 Company, Inc. 

By . 

Gustav B. Margrap 


James E. Greeley 
Attorneys 
1002 Wire Building 
1000 Vermont Ave., N. W. 

December 15,1952 Washington 5, D. C. 




Statement op 

National Broadcasting Company, Inc. 

1. National Broadcasting Company, Inc. (NBC) is the 
licensee of television stations WNBW, Washington, D. C. 
and WNBT, New York, New York. Both stations operate 
on Channel 4. 

2. NBC has filed with the Commission applications to 
improve the present service of these stations. One appli¬ 
cation requests an increase of visual power for WNBT 
from its present 14.5 kw to 30 kw. The antenna of WNBT 
is located atop the Empire State Building which is 1445 
feet above average terrain. With the increase in power 
requested, WNBT’s operation will be approximately equiv¬ 
alent to an operation with 100 kw visual power with a 1000 
foot antenna height, the maximum permissible under the 
Commission’s Rules. The other application requests an 
increase in visual power for WNBW from 20.5 kw to 100 
kw, which is the maximum power permitted under the Com¬ 
mission’s Rules. It also requests an increase in antenna 
height for WNBW from 330 feet to 499 feet above average 
terrain. 

3. WGAL, Inc., is the licensee of a television station 
WGAL-TV in Lancaster, Pennsylvania which is operating 
on Channel 4. 

4. With respect to this operation the Federal Communi¬ 
cations Commission (FCC) has found: 

“. . . With particular reference to Lancaster, WGAL- 
TV operating on Channel 4 is separated by a distance 
of approximately 132 miles from WNBT, New York 
City, New York, and 86 miles from WNBW, Washing¬ 
ton, D. C., both operating on Channel 4. Such inade¬ 
quate separations between co-channel stations caused 
a serious degradation of television service.” In the 
Matter of Amendment of Section 3.606 of the Commis¬ 
sion’s Rules and Regulations, Memorandum Opinion 
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and Order, released September 18,1952, FCC 52-1071, 
80449, paragraph 17. 

5. In the same Memorandum Opinion the FCC also 
found: 

. . The basis for this change in channels assigned 
to Lancaster (i.e. deleting Channel 4 and substituting 
Channel 8) was the urgent necessity for taking reme¬ 
dial action to correct the serious degradation of serv¬ 
ice which had resulted from the inadequate mileage 
separations between the assignment of Channel 4 in 
Lancaster and co-channel assignments in Washington 
and New York. As contrasted with the 170 mile mini¬ 
mum co-channel separation in Zone I, the distance be¬ 
tween WGAL-TV operating on Channel 4, and Sta¬ 
tion WNBT in New York is 132 miles, while the sepa¬ 
ration between WGAL-TV and WNBW in Washington 
is only 86 miles. This fact has seriously limited the 
coverage of all three of these stations, and, particu¬ 
larly around Lancaster, has prevented a substantial 
number of persons from securing even a single ade¬ 
quate television service. In addition, were WGAL- 
TV to stay on Channel 4 for the indefinite period of 
time required to conclude the comparative proceed¬ 
ings to determine the eventual licensee of Channel 8 
in Lancaster, the co-channel New York and Wash¬ 
ington stations could only be granted authority to in¬ 
crease power to the maximum of 100 kw with 1000 foot 
antennas as provided in the Sixth Report, at the ex¬ 
pense of the further degradation of service in Lan¬ 
caster.” (Paragraph 25) 

6. In connection with the change of the operation of 
WGAL-TV to Channel 8 from Channel 4 the Commission 
found: 

.. Further, the operation of WGAL-TV on Channel 
8 in lieu of Channel 4 will remove interference pres- 




ently caused by WGAL-TV to the operation of sta¬ 
tions WNBW and WNBT, thus expanding the area 
in which those stations provide an adequate service. 
In addition, this solution makes it possible for stations 
WNBW and WNBT to render a new service to addi¬ 
tional areas since they will be able to operate with 
the maximum power provided for in our rules. ,, 

7. Accordingly, the Commission decided to authorize 
WGAL, Inc. to operate temporarily and conditionally on 
Channel 8, subject to a final determination in a compara¬ 
tive hearing of its application and that of Petitioner herein. 
WGAL, Inc. has filed a notice stating its ability to change 
its operation from Channel 4 to Channel 8 effective Novem¬ 
ber 30, 1952. 

8. Petitioner requests this Court to reverse the decision 
of the Commission granting WGAL-TV temporary author¬ 
ity to operate on Channel 8 and removing it from Channel 
4. Petitioner also seeks a stay to preserve the status quo 
pending final determination of this appeal, and an order 
staying the FCC from authorizing any operation by 
WGAL, Inc. on Channel 8. 

9. NBC would be aggrieved and adversely affected by a 
stay, a reversal or a modification of the FCC order which 
would result in the continued operation of WGAL-TV on 
Channel 4. For, as the Commission has found, such opera¬ 
tion seriously limits the coverage of WNBW and WNBT 
and causes interference to service areas of both stations. 

10. Furthermore, in view of the Commission’s findings, 
the continued operation of WGAL-TV on Channel 4 may 
delay the granting of the applications of NBC to improve 
the service of its stations, WNBW and WNBT. This 
would result in a competitive disadvantage to NBC since 
the other stations in New York and Washington which seek 
to take advantage of the new maximum powers and an- 
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tenna heights will not be affected by an operation on Chan¬ 
nel 4 by WGAL-TV. 

National Broadcasting 
Company, Inc. 

By . 

Gustav B. Margraf 
Vice President and 
General Attorney 


IN THE UNITED STATES COURT OP APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 11626 

Peoples Broadcasting Company, Petitioner, 


v. 

The United States of America, Respondent. 

Notice of Intervention 

Now comes the Federal Communications Commission 
and, pursuant to Section 8 of the Judicial Review Act of 
1950 (5 U.S.C. 1038), intervenes as a party respondent in 
the above-ent : ^d action, as of right, on the ground that 
the Federal v nmunications Commission is the agency 
whose order petitioner seeks to have reviewed. 

Dated: November 28, 1952 

Benedict P. Cottons 
General Conns el 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 11626 

Peoples Broadcasting Company, Petitioner, 


v. 

The United States of America, Respondent. 

Motion to Intervene 

Comes now WGAL, Inc., a Pennsylvania corporation, 
Licensee of Television Station WGAL-TV on Channel 4 in 
Lancaster, Pennsylvania, by its attorneys, and respectfully 
moves that it be made an Intervenor in the above-styled 
docket. WGAL, Inc. is a person whose interests will be 
affected if the subject orders of the Federal Communica¬ 
tions Commission are or are not enjoined, set aside or sus¬ 
pended. It is the Licensee whose operation on Channel 8 
will be affected if a temporary stay and/or interlocutory 
injunction is issued. This Motion to Appear and Partici¬ 
pate is filed in accordance with the right of the Intervenor 
herein, pursuant to Section 1038 of 5 U.S.C., Chapter 19A 
(Act of December 29, 1950, Chapter 1189, 64 Stat. 1129). 

Wherefore, it is respectfully moved that WGAL, Inc. 
be made a party intervenor to appear and participate fully 
in the above-entitled proceeding. 

Respectfully submitted, 

WGAL, Inc. 

Duke M. Patrick, 

Geo. 0. Sutton, 

William Thomson, 

Its Attorneys 

By. 

December 1,1952 Geo. 0. Sutton 

• ••••••••• 
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IN THE UNITED STATES COUBT OF APPEALS FOE 
THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 11626 

Peoples Broadcasting Company, Petitioner, 


v. 

The United States of America, Respondent. 

Motion for Leave to Intervene and for Leave to Respond to 
Petitioner's Motion for Temporary Stay and Interlocutory 
Injunction 

National Broadcasting Company, Inc. (NBC) by its at¬ 
torneys, respectfully requests leave of the Court to inter¬ 
vene in the above-entitled proceeding for the reasons stated 
in the attached Notice of Intention to Intervene of NBC 
and the accompanying Statement. 

NBC also respectfully moves for leave to file a Response 
to the Motion for Temporary Stay and Interlocutory In¬ 
junction of the Federal Communications Commission’s Or¬ 
der authorizing WGAL, Inc. to change the operation of its 
television station from Channel 4 to Channel 8. The Mo¬ 
tion for Stay and Injunction was filed by Petitioners here¬ 
in. A copy of the NBC Response is attached hereto. 

Respectfully submitted. 

National Broadcasting 
Company, Inc. 

By . 

James E. Greeley 
Attorney 

1002 Wire Building 
1000 Vermont Ave., N. W. 
Washington 5, D. C. 

December 2, 1952 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 11626 

Peoples Broadcasting Company, Petitioner, 

v. 

The United States of America, Respondent. 

Notice of Intention to Intervene of National Broadcasting 

Company. Inc. 

National Broadcasting Company, Inc. (NBC), licensee 
of television stations WNBW in Washington, D. C. and 
WNBT in New York, New York, both of which operate on 
Channel 4, by its attorneys, hereby gives notice pursuant 
to Section 402(e) of the Communications Act of 1934, as 
amended, of its intention to intervene in the above-cap¬ 
tioned case. NBC is an interested person who will be ag¬ 
grieved and w-hose interest will be adversely affected in 
the event that this Court grants the requests of the Peti¬ 
tioner herein and stays the enforcement and sets aside 
and determines invalid the order of the Federal Commu¬ 
nications Commission (FCC) released September 18, 1952 
(FCC 52-1071) in In the Matter of Amendment of Section 
3.606 of the Commission’s Rides and Regidations et ad., 
Docket 8736 et al., which was re-affirmed in FCC “Memo¬ 
randum Opinion and Order’’ released November 5, 1952 
(FCC 52-1417). 

Respectfully submitted, 

National Broadcasting 
Company, Inc. 

By . 

Gustav B. Margraf 


James E. Greeley 
Attorneys 
1002 Wire Building 
1000 Vermont Ave., N. W. 
Washington 5, D. C. 


December 1, 1952 
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Statement op 

National Broadcasting Company, Inc. 

1. National Broadcasting Company, Inc. (NBC) is the 
licensee of television stations WNBW, Washington, D. C. 
and WNBT, New York, New York. Both stations operate 
on Channel 4. 

2. NBC has filed with the Commission applications to 
improve the present service of these stations. One appli¬ 
cation requests an increase of visual power for WNBT 
from its present 14.5 kw to 30 kw. The antenna of WNBT 
is located atop the Empire State Building which is 1445 
feet above average terrain. With the increase in power 
requested, WNBT’s operation will be approximately equiv¬ 
alent to an operation with 100 kw visual power with a 
1000 foot antenna height, the maximum permissible under 
the Commission’s Rules. The other application requests 
an increase in visual power for WNBW from 20.5 kw to 
100 kw, which is the maximum power permitted under the 
Commission’s Rules. It also requests an increase in an¬ 
tenna height for WNBW from 330 feet to 499 feet above 
average terrain. 

3. WGAL, Inc., is the licensee of a television station 
WGAL-TV in Lancaster, Pennsylvania which is operating 
on Channel 4. 

4. With respect to this operation the Federal Communi¬ 
cations Commission (FCC) has found: 

“_With particular reference to Lancaster, WGAL- 

TV operating on Channel 4 is separated by a distance 
of approximately 132 miles from WNBT, New York 
City, New York, and 86 miles from WNBW, Washing¬ 
ton, D. C., both operating on Channel 4. Such inade¬ 
quate separations between co-channel stations caused 
a serious degradation of television service.” In the 
Matter of Amendment of Section 3.606 of the Com- 
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mission's Rules and Regulations, Memorandum Opin¬ 
ion and Order, released September 18, 1952, FCC 52- 
1071, 80449, paragraph 17. 

5. In the same Memorandum Opinion the FCC also 
found: 

“. . . The basis for this change in channels assigned 
to Lancaster [i.e. deleting Channel 4 and substituting 
Channel 8] was the urgent necessity for taking reme¬ 
dial action to correct the serious degradation of service 
—which had resulted from the inadequate mileage sep¬ 
arations between the assignment of Channel 4 in Lan¬ 
caster and co-channel assignments in Washington and 
New York. As contrasted with the 170 mile minimum 
co-channel separation in Zone I, the distance between 
WGAL-TY operating on Channel 4, and Station WNBT 
in New York is 132 miles, while the separation between 
WGAL-TV and WNBW in Washington is only 86 
miles. This fact has seriously limited the coverage of 
all three of these stations, and, particularly around 
Lancaster, has prevented a substantial number of per¬ 
sons from securing even a single adequate television 
service. In addition, were WGAL-TV to stay on Chan¬ 
nel 4 for the indefinite period of time required to con¬ 
clude the comparative proceedings to determine the 
eventual licensee of Channel 8 in Lancaster, the co¬ 
channel New York and Washington stations could only 
be granted authority to increase power to the maxi¬ 
mum of 100 kw with 1000 foot antennas as provided 
in the Sixth Report, at the expense of the further de¬ 
gradation of service in Lancaster .’ 7 (Paragraph 25) 

6. In connection with the change of the operation of 
WGALTV to Channel 8 from Channel 4 the Commission 
found: 

.. Further, the operation of WGAL-TV on Channel 
8 in lieu of Channel 4 will remove interference pres- 
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ently caused by WGAL-TV to the operation of stations 
WNBW and WNBT, thus expanding the area in which 
those stations provide an adequate service. In addi¬ 
tion, this solution makes it possible for stations WNBW 
and WNBT to render a new service to additional areas 
since they will be able to operate with the maximum 
power provided for in our rules.’’ 

7. Accordingly, the Commission decided to temporarily 
and conditionally authorize WGAL, Inc. to operate on 
Channel 8, subject to a final determination in a comparative 
hearing of its application and that of Petitioner herein. 
WGAL, Inc. has filed a notice stating its ability to change 
its operation from Channel 4 to Channel 8 effective No¬ 
vember 30, 1952, (WGAL, Inc. Exhibit 3) 

8. Petitioner requests this Court to set aside and deter¬ 
mine invalid the order of the Commission granting WGAL- 
TV temporary authority to operate on Channel 8 and re¬ 
moving it from Channel 4. Petitioner also seeks a tempo¬ 
rary stay to preserve the status quo and an interlocutory 
injunction pending final hearing of its petition for review. 

9. NBC would be aggrieved and adversely affected by an 
injunction, a reversal or modification of the FCC order 
which would result in the continued operation of WGAL- 
TV on Channel 4. For, as the Commission has found, such 
operation seriously limits the coverage of WNBW and 
WNBT and causes interference to public areas of both 
stations. 

10. Furthermore, in view of the Commission’s findings, 
the continued operation of WGAL-TV on Channel 4 may 
delay the granting of the applications of NBC to improve 
the service of its stations, WNBW and WNBT. This would 
result in a competitive disadvantage to NBC since the 
other stations in New York and Washington which seek 
to take advantage of the new maximum powers and antenna 



heights will not he affected by an operation on Channel 4 
by WGAL-TV. 

National Broadcasting 
Company, Inc. 

By . 

Gustav B. Mabgbap 

Vice President and 
General attorney 


Before the 

Federal Communications Commission 
Washington 25, D. C. 

May 7 1951 

In the Matters of: 

Amendment of Section 3.606 of the 
Commission’s Rules and Regula¬ 
tions 

Amendment of the Commission’s 
Rules, Regulations and Engineer¬ 
ing Standards concerning the Tele¬ 
vision Broadcast Service 

Utilization of frequencies in the:Band. 

470 to 890 Mcs. for Television 
Broadcasting. 

Acceptance of Proposed Modification of License Pursuant 

to Show Cause Order 

Comes now WGAL, Inc., Licensee of Station WGAL-TV, 
Lancaster, Pennsylvania, by its attorneys, and, pursuant 
to Paragraphs 8 and 9 of the Commission’s “Third Notice 
of Further Proposed Rule Making” in the above-styled 
dockets, files this response and consent to the modification 
of its television station license to change the present assign- 
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ment of WGAI/T V from Channel No. 4 to Channel No. 8, 
as set forth in Paragraph 8 and Appendix ; C df said Notice. 
It i« respectfully shown unto the Commission that: 

1. WGAL, Inc., does .not propose to show cause why the 
license for its television station, WGAL-TV, should not be 
modified in accordance mfh the proposal of the Commission 
as set forth in ^Paragraphs 8, 9 and Appendix C of the 
* 1 Third Notice of Further Proposed Rule Making”. It 
agrees with the Commission’s proposal and accepts the pro¬ 
posed modification of .the license of Station WGAL-TV. 

2. No hearing under the Show Cause Order proposing to 
modify the license of WGAL-TV to operate on Channel No. 
8 instead of Channel No. 4 is necessary, and none should be 
held, as the result of the;acceptance by this Licensee of the 
Commission’d proposal 

3. WGAL, Inc., requests that the proposed modification 
of its license to change the frequency of Station WGAL-TV, 
Lancaster, Pennsylvania, from Channel No. 4 to Channel 
No. 8, be made final at the earliest possible date. WGAL- 
TV may make this change in frequency without receiving 
or causing objectionable interference to any existing tele¬ 
vision station or those proposed to he operated, as set forth 
in Appendix C of the'“Third Notice of Further Proposed 
Rule Making’’. There is attached hereto and made a part 
hereof, the engineering affidavit of Mr. James C. McNary, 
pointing out in detail the engineering aspects of this situa¬ 
tion. This engineering affidavit shows that no objectionable 
interference will be received from or caused to any existing 
television station or any television station proposed in Ap¬ 
pendices C and D of the Commission’s * 1 Third Notice of 
Further Proposed Rule Making”. 

4. WGAL, Inc., will appear at the proposed hearing in 
support of its position and the proposal of the Commission 
and will, if necessary or desirable, introduce whatever evi¬ 
dence may be pertinent in opposition to the proposals of 
others to the assignments specified by the Commission in 
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Appendix C of the Commission’s “Third Notice of Farther 
Proposed Rale Making”. 

Respectfully submitted, 

WGAL, Inc. 

Geo. 0. Sutton, 

William Thomson, 

Its Attorneys 

By. 

1038 National Press Building 
Washington 4, D. C. 

May 7,1951. 


Affidavit 
on Behalf of 

WGAL-TV, Lancaster, Pennsylvania 
In Re 

Proposed Allocation of Channel 8 to WGAL-TV 
(Docket 8736, et aL) 

City of Washington \ 

District of Columbia ] 96 ’ 

James C. McNary, on his oath, states that his record of 
qualifications and experience as a radio engineer is on file 
with the FCC, and further states as follows.: 

The following tabulation of geographic separations from 
Lancaster, Pennsylvania, to the nearest stations on Channel 
8, and the adjacent Channels 7 and 9, are pertinent: 

Present Allocation 


Channel 7 Chajtnxl 8 Chajtntl 9 


Washington, 

D.O. 

87 ML 

Richmond, Va.* 

183 ML 

Washington, 

D.C. 

87 ML 

Wilmington, 

Del. 

45 

Harrisburg, Pa.* 

34 

New York City 

132 

New York City 

132 

Pittsburgh, Pa.* 

197 

Albany, N. Y * 

224 

Buffalo* 

237 

Bethlehem, Pa.* 

62 

Buffalo, N. Y.* 

237 

Albany* 

224 

Atlantic City, 
N.J.* 

Syracuse, N. Y. 

111 

208 

Altoona, Pa.* 

115 


* Not in use at present. 
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Proposed Allocation 


Cwawtct. 7 Channels Channel 9 


Washington, 

D.C. 

87 ML Petersburg, Va. 

205 ML 

Washington, 

87 ML 

New York City 

132 New Haven, 

Conn. 

198 

New York City 

132 

Buffalo, N. Y. 

237 Syracuse, N. Y. 

208 

Wheeling, 


Wheeling, 

W. Va. 

Boonoke, Va. 

234 Huntington, 

W. Va. 

274 

347 

W. Va. 

234 


The geographic separations from WGAL-TV to perti¬ 
nent co-channel and adjacent-channel stations are in ex¬ 
cess of the minimum requirements for the proposal allo¬ 
cation, and are in excess of the minimum requirements for 
the stations now operating under the present allocation 
plan, with the exception of WDEL-TV, Wilmington, Dela¬ 
ware. WDEL-TV is scheduled to vacate Channel 7 under 
the proposed plan, 

WGAL-TV is prepared to begin construction immedi¬ 
ately of the transmitting plant required to take fullest pos¬ 
sible advantage of the opportunity to render maximum cov¬ 
erage on Channel 8 at the earliest possible time. 

James C. MoNaby 


53 Memorandum Opinion and Order 

By the Commission: Commissioners Jones and Bartley not 
participating. 

The Commission has before it a petition filed in these 
proceedings on May 7,1951 by Peoples Broadcasting Com¬ 
pany which requests a comparative hearing with WGAL, 
Inc., the licensee of television broadcast station WGAL-TV, 
Lancaster, Pennsylvania, for channel 8 in that city. An op¬ 
position to the petition was filed on June 11, 1951 by 
WGAL, Inc., and Peoples Broadcasting Company (herein¬ 
after referred to as Peoples) filed a reply on June 20,1951. 
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On September 4, 1951 Peoples filed a statement “Setting 
Ont Its Position” and WGAL, Inc. filed a “Statement of 
Counsel and Renewal of Motion to Dismiss Petition and 
Request of Peoples Broadcasting Co. ” On September 25, 
1951 WGAL, Inc. filed an “Opposition and Motion to 
Strike” the Peoples statement filed September 4,1951; and 
on October 8,1951 WGAL, Inc. filed a brief. 

WGAL-TV has been operating a channel 4 in Lancaster, 
hitherto the only channel assigned to that city under Sec¬ 
tion 3.606 of the Commission’s Rules and Regulations. On 
March 21,1951 the Commission adopted its Third Notice of 
Further Proposed Rule Making in the present proceedings 
(released March 22,1951; 16 F.R. 3072). This Notice pro¬ 
posed the deletion of channel 4 from Lancaster, and the ad¬ 
dition of VHF channel 8 and UHF channel 21 in that city. 
This Notice, which provided a full opportunity for the sub¬ 
mission of comments, also stated that if the proposal made 
therein with respect to these channels should be adopted, it 
was proposed to modify the license of WGAL, Inc. so as to 
substitute channel 8 for channel 4 in its authorization. This 
proposal was one of many made in the Notice to secure a 
better and more efficient utilization of television channels, 
promote the public interest, convenience and necessity, and 
carry out the provisions of the Communications Act of 
1934, as amended. 

The Third Notice of Further Proposed Rule Making also 
directed WGAL, Inc., along with other licensees and per¬ 
mittees whose authorizations were proposed to be changed, 
to show cause why its license should not be so modified in 
the event channel 4 'should be deleted from Lancas- 
54 ter. This order to show cause was issued pursuant 
to Sections 303(f) and 312(b) of the Communications 
Act. On May 7, 1951, WGAL, Inc. responded io the show 
cause order and expressed its consent to the proposed modi¬ 
fication of its license. It also supported the proposed as¬ 
signment of channel 8 to Lancaster. In its Sixth Report 
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and Order, adopted today, the Commission is adopting the 
proposed assignment of channels in Lancaster. 

Peoples originally filed an application for a television 
broadcast station on channel 9 in Lancaster on August 3, 

1950. A previous notice of rule making issued on July 11, 
1949 had proposed the assignment of that channel to the 
city. On May 4, 1951, following the Notice of March 21, 

1951, which made no provision for channel 9 in Lancaster, 
Peoples amended its application to specify channel 8. Peo¬ 
ples contends that its operation on channel 8 would better 
serve the public interest than would the operation of 
WGAL. 1 

Peoples filed both its original application for channel 9, 
and its amendment specifying channel 8, in the period dur¬ 
ing which the assignment of new television stations was sus¬ 
pended by the Commission 2 and before the present rule 

1 As an alternative, Peoples requests that WGAL be moved to UHF chan¬ 
nel 21. 

2 The purpose of the present proceedings was to provide a strong and per¬ 
manent, yet flexible, framework upon which the development of television 
broadcasting might proceed. However, as is pointed out in the Sixth Beport 
and Order of the Commission, if the proceeding was actually to be productive 
of a sound basis for the orderly development of television, it was necessary 
to halt the continued processing and grant of new applications while new 
standards and rules were being formulated. Otherwise any new assignment 
plan and attendant rules and standards might be frustrated at the outset by 
the continuing grant of new applications which would make the establishment 
of the plan impossible. On September 30, 1948 the Commission issued a Report 
and Order, the so-called “freeze” order, which amended Section 1.371 of 
the Commission’s Rules and Regulations by adding thereto footnote 10 which 
provided: 

“ io Pending further consideration of the issues in Docket Nos. 8975 and 

8736, requests for television authorizations on channels 2 through 13 

will be considered in accordance with the following procedure: 

(a) Applications pending before the Commission and those hereafter filed 
for permits to construct television stations on channels 2 through 
13 wall not be acted upon by the Commission but will be placed in the 
pending files. 

(b) Applications pending before the Commission and those hereafter 
filed for modification of existing permits or licenses will be considered 
on a case-to-case basis and Commission action thereon will depend on 
the extent to which they are affected by the issues to be resolved in 
the proceedings bearing Docket Nos. 8975 and 8736. 

(c) No hearing dates will be scheduled with respect to applications for 
construction permits which have been designated for hearing, and 
in cases in which hearings have been commenced or completed but 
decisions have not been issued, no further action will be taken. 
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making proceedings were concluded. The Peoples 
55 application was therefore filed before Peoples could 
know the final assignment of television channels to be 
made to Lancaster. It was also filed while the Commission 
was conducting proceedings looking toward the amendment 
of its rules and engineering standards applicable to tele¬ 
vision broadcasting. All applications filed prior to the 
adoption, in the Sixth Report and Order, of these changes 
in the rules and standards, must be amended to comply 
therewith, or be dismissed. 

In view of the fact that the Peoples application was filed 
before the conclusion of these proceedings, and before the 
adoption of final assignments for Lancaster and the adop¬ 
tion of the new rules and standards, the Commission be¬ 
lieves that the Peoples petition must be considered moot, 
and no determination will be made on its merits. In the 
event that the Peoples application is not amended in ac¬ 
cordance with the rules adopted today, it will be dismissed. 
(See footnote 10 to Section 1.371 of the Commission’s Rules 
and Regulations, adopted, effective immediately, in the 
Sixth Report and Order.) In the event that Peoples amends 
its application in accordance with the rules and regulations 
adopted in the Sixth Report and Order, and continues to 
seek channel 8 in Lancaster, it may at that time again raise 
the question of whether it is entitled to a comparative hear¬ 
ing with WGrAL, Inc., since WGAL’s license cannot be 
finally amended to specify channel 8 before the effective 


(d) This procedure does not apply to construction permits or other 
television authorizations heretofore issued by the Commission. ,, (47 
CFB 1.371, Footnote 10, (1949 ed.)) 

In its Third Notice of Further Proposed Buie Making, the Commission again 
(Par. 15) stated that prospective new applicants should postpone filing 
their applications or amendments pending a final determination on the rules 
and standards then proposed, and stated that at the conclusion of the proceed¬ 
ing a reasonable period of time would be afforded during which new applica¬ 
tions might be filed, and pending applications amended, in conformity with 
the new rules, standards and assignments. That period is provided for in the 
Sixth Beport and Order. In accordance with footnote 10 to Section 1.371, no 
new applications for television broadcast stations have been acted on by the 
Commission, although applications tendered for filing have not been summarily 
returned. j 
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date of the assignment of that channel to Lancaster. That 
date, nnder Section 4(c) of the Administrative Procedure 
Act, 5 U.S.C.A. 3(c), will be at least 30 days from publica¬ 
tion of the Sixth Report and Order in the Federal Reg¬ 
ister. 

Accordingly, It Is Obdebed, This 11th day of April, 1952, 
that the ‘‘Petition of Objections to Commission’s Third No¬ 
tice of Further Proposed Rule Making” filed by Peoples 
Broadcasting Company on May 7,1951, requesting a 
56 comparative hearing for channel 8 in Lancaster, 
Pennsylvania, be, and it is hereby, Dismissed. 


Federal Communications Commission 
(seal) T. J. Slowie 

Secretary 

Released: April 14,1952 


58 Petition for Rt'consideraiion or Rehearing 

People’s Broadcasting Company, licensee of Station 
WLAN, Lancaster, Pennsylvania, and an applicant for a 
permit to construct a new television station to operate at 
Lancaster on VHF Channel 8 (File No. BPCT-654), re¬ 
quests that the Commission reconsider its Sixth Report and 
Order and its Memorandum Opinion and Order (FCC-52- 
295) of April 14, 1952, herein, and set aside its Order to 
Show Cause why the assignment of Station WGAL-TV 
should not be changed from Channel 4 to Channel 8 at Lan¬ 
caster. In support whereof, petitioner alleges: 

L The Commission’s Third Notice of Further Proposed 
Rule Making in this proceeding, pursuant to which the 
Sixth Report and Order herein was issued on April 14,1952, 
included an order directed to WGAL, Inc. to show why the 
license of Station WGAL-TV at Lancaster, Pennsylvania, 
should not be changed to authorize operation on Channel 8 
instead of Channel 4, its present assignment. The legal 
substance of the Commission’s order as set forth in Para- 
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graph 9 of the said Notice, is stated in the following lan¬ 
guage: 

“9. Should the proposals, set forth in attached ‘Ap¬ 
pendix C’ be adopted by the Commission, in whole or 
in part, it is hereby proposed to modify the licenses and 
construction permits held by the licensees and 
59 permittees listed in paragraph ‘S’ above so as to 
substitute in their respective authorizations the pro¬ 
posed channels in place of their present existing as¬ 
signments as set forth in Paragraph ‘8’ above. In the 
light of the information set forth in paragraphs ‘5’, ‘6’ 
and ‘ 7 ’ herein, it is the judgment of the Commission 
that its actions will result in. a better utilization of tele¬ 
vision channels in the United States, Mexico and the 
Dominion of Canada by increasing the service area of 
the stations already on the channels in question and re¬ 
ducing the interference which would be caused to new 
stations that will be added to the channels in question; 
will promote the public interest, convenience and ne¬ 
cessity; and will more fully and completely carry out 
the provisions of the Communications Act of 1934, as 
amended. Accordingly, pursuant to the provisions of 
Sections 303(f) and 312(b) of the Communications Act 
of 1934, as amended, the licensees and permittees listed 
in paragraph ‘8’ above are directed to show cause in 
these proceedings and in accordance with the proce¬ 
dures hereinafter set forth why their licenses and per¬ 
mits should not be modified as set forth in paragraph 
‘8’ above in the event the Commission deletes from 
their respective cities the channels listed under the 
heading ‘Present Channel Assignment’ and substitutes 
therefor the channels listed under the heading ‘Pro¬ 
posed Channel Assignment’. 

2. On May 7,1951, petitioner filed objections to the Com¬ 
mission’s Third Notice of Further Proposed Rule Making 
in which it requested the following relief: 
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(1) That the Commission’s Show Cause Order, Para¬ 
graph 8 (subparagraph (r)), and Paragraph 9, proposing 
the said change in the WGAL-TV assignment from Channel 
4 to Channel 8 be set aside; 

(2) That the Commission retain the proposed allo¬ 
cation of Channel 8 and TJHF Channel 21 for use in Lan¬ 
caster; 

(3) That the Commission afford petitioner a hearing 
on its application prior to issuance of any authorization, 
temporary or otherwise, to WGAL-TV to operate on Chan¬ 
nel 8; and 

(4) That the Commission grant any ottier necessary 
relief ancillary to the preceding prayers. 

60 An opposition to the petition was filed on June 11, 
1951 by WGAL, Inc., and a reply was filed by peti¬ 
tioner on June 20, 1951. Further pleadings were filed by 
the parties on September 4 and 25, and October 8,1951. 

3. In the Commission’s Sixth Report and Order (at para¬ 
graph 346) the Commission stated: 

“The pleadings filed by Peoples Broadcasting Co. with, 
respect to the WGAL, Inc. show cause order have been 
considered elsewhere. ,, 

The “elsewhere” referred to was a Memorandum Opinion 
and Order in this same rule making proceeding separately 
issued on April 14,1952 which considered the said petition 
of Peoples Broadcasting Company. In this Memorandum 
Opinion and Order the Commission stated that it had be- 
for it 

“a petition • • • by Peoples Broadcasting Company 
which requests a comparative hearing with WGAL, 
Inc., the licensee of television broadcast station 
WGAL-TV, Lancaster, Pennsylvania, for channel 8 in 
that city.” 
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The Commission thereupon dismissed the petition because 
petitioner’s pending application for Channel 8 at Lancaster 
was filed before the final assignment of that Channel at 
Lancaster and because petitioner’s application, in common 
with all pending applications, would have to be amended to 
conform to the Commission’s new rules and regulations or 
be dismissed. The Commission also stated: 

“In the event that Peoples amends its application in 
accordance with the rules and regulations adopted in 
the Sixth Report and Order, and continues to seek 
channel 8 in Lancaster, it may at that time again raise 
the question of whether it is entitled to a comparative 
hearing with WGAL, Inc., since WG-AL’s license can¬ 
not be finally amended to specify channel 8 before the 
effective date of the assignment of that channel to Lan¬ 
caster. That date, under Section 4(c) of the Admin¬ 
istrative Procedure Act, 5 U.S.C.A. 3(c), will be at 
least 30 days from publication of the Sixth Report and 
Order in the Federal Register.” 

61 4. It is apparent from the above-stated facts, that 

the Commission has erroneously and arbitrarily 
failed to consider all of the prayers for relief recited by 
petitioner in its “Petition of Objections” filed May 7,1951 
and its “Reply to Opposition of WGAL, Inc.” filed June 
.20,1951, and has arbitrarily and erroneously dismissed pe¬ 
titioner ’s ‘ 1 Petition of Objections. ’ ’ More particularly, the 
Commission has failed to consider the matters of law in¬ 
volved in petitioner’s requests that (1) the Order to Show 
Cause (re WGAL-TV) be set aside, and (2) the petitioner’s 
application be accorded a comparative hearing prior to any 
assignment of Channel 8 to WGAL, Inc. The petitioner 
has, therefore, been denied the full and fair hearing to 
which it is entitled in this proceeding under the provisions 
of Section 4(a) of the Administrative Procedure Ad 
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5. The Memorandum Opinion and Order of the Commis¬ 
sion of April 14, 1952, dismissing petitioner’s request(s) 
for relief, can be interpreted either (1) to deny petitioner 
standing in this proceeding to secure the relief requested or 
(2) to deny petitioner’s request(s) as premature because 
petitioner’s application was not and could not he in accord¬ 
ance with the rules, regulations and standards adopted on 
April 14, 1952. Under either interpretation, the Commis¬ 
sion’s ruling is erroneous and unlawful. 

(1) Petitioner has standing in this rule making pro¬ 
ceeding as an interested person and a participant to seek 
the relief requested in opposition to the Commission’s pro¬ 
posal for WGAL-TV. The orders to show cause issued in 
the Commission’s Third Notice of Further Proposed Buie 
Making herein were, by language and intention, integral 
parts of the rule making proceeding and completely de¬ 
pendent upon the other portions of the proceeding. 

62 Thus, the order to show cause involving WGAL-TV 
was not an independent matter merely consolidated 
with the rule making proceeding, and any interested person 
had standing to participate herein in opposition to such 
order to show cause. 

(2) The order to show cause issued to WGAL, Inc., is 
invalid to the extent that it purports to decide that WGAL- 
TV shall operate on Channel 8, if that channel is allocated 
to Lancaster, in a rule making proceeding which can decide 
only the communities to which channels shall be assigned. 
Any advance decision in this proceeding, as the result of an 
order to show cause or otherwise, that WGAL, Inc.’s sub¬ 
sequent application for Channel 8 must be granted deprives 
any timely applicant for the same channel at Lancaster of 
its hearing rights under 309(a) of the Communications Act 
and the Aslibacker case. Thus, the condition of petitioner’s 
application in relation to the Commission’s new rules and 
regulations is irrelevant to a grant of its request that the 
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said order to -show cause be set aside, although the existence 
of petitioner’s application serves to show the reality of pe¬ 
titioner’s interest and the extent of its injury in fact. It 
seems clear, of course, that the present license of WGAL- 
TV cannot be modified legally without an application for 
1 Channel 8 because a construction permit must be issued, 
and because Channel 8 was not available for assignment 
when the order to show cause was issued and considered in 
this proceeding. 

6. The legal effect and meaning of the Commission’s con¬ 
clusions in the Sixth Report and Order with respect to the 
subject order to show cause are unexpressed and unre¬ 
vealed. If the Commission’s conclusions in the matter are 
not intended to, and do not in any way, prejudice the right 
of petitioner to a comparative hearing on its application (as 
amended this date) with the application presumably 
63 to be filed by WGAL, Inc. for Channel 8 at Lancas¬ 
ter, petitioner has not, of course, been injured by the 
Commission’s issuance or action on the said order to show 
cause. However, the cavalier manner in which the Commis- 
ison has concluded in connection with other orders to show 
cause issued in this proceeding that “an appropriate au¬ 
thorization to-will be issued to specify operation 

of XXXX-TV on Channel XX-totally without regard 

for competing applications which might be filed—indicates 
that petitioner is in real danger of unlawfully being denied 
its right to a hearing on its application (under 309(a) of the 
Communications Act) and having its objections to the 
WGAL-TV order to show cause arbitrarily disregarded in 
spite of the provisions of Section 4(a) of the Administra¬ 
tive Procedure Act. 

Wherefore, petitioner requests that the Commission re¬ 
consider its Sixth Report and Order and its Memorandum 
Opinion and Order (FCC-52-295) of April 14, 1952, herein, 
and set aside its Order to Show Cause why the assignment 
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of Station WGAL-TV should not be changed from Channel 
4 to Channel 8 at Lancaster, Pennsylvania. 

Respectfully submitted, 

Peoples Broadcasting Company 
By /e/ A rthur W. Scharfeud 
Arthur W. Scharfeld 
752 National Press Bldg., 
Washington 4, D. C. 

/s/ Stephen Txjhy, Jr. 

Stephen Tuhy, Jr. 

406 Albee Bldg. 
Washington 5, D. C. 

Its Attorneys 

May 29,1952 


87 Petition for Rehearing and Request for Issuance 
of Order of Modification of License of Station 
WGAL-TV 

Comes now WGAL, Inc., by its attorneys, pursuant to 
the provisions of Section 405 of the Communications Act 
of 1934, as amended, and the Rules and Regulations of the 
Commission, and requests that the Commission reconsider 
and amend its Sixth Report and Order in the above-styled 
dockets, adopted on April 11, 1952, released on April 14, 
1952 and published in the Federal Register on May 2,1952, 
by including therein or issuing a separate Order in addition 
thereto, to wit, as follows: 

1. An Order modifying the license of Station WGAL- 
TV, WGAL, Inc., Lancaster, Pennsylvania, Licensee, 
specifying the operating assignment of Channel 8, 

2. Include in such Order of Modification the authority 
to install and use the equipment necessary to the 
operation of Station WGAL-TV on Channel 8, 
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3. Issue to WGAL, Inc., Station WGAL-TV, Lancaster, 
Pennsylvania, Special Temporary Authority to con¬ 
tinue to operate on Channel 4 until such time as 
physical changes in the equipment can be made and 
the change-over from Channel 4 to Channel 8 can 
be accomplished, 

4. For such other and further relief as may be desir¬ 
able and necessary under the circumstances. 

88 In support of this request, it is respectfully shown 
unto the Commission: 

1. WGAL, Inc. is the Licensee of Station WGAL-TV, 
now operating in Lancaster, Pennsylvania on Television 
Channel 4, pursuant to a valid license issued by the Com¬ 
mission. 

2. WGAL, Inc. was a party to and participated in the 
proceedings in the above-styled dockets. At various times 
in the proceeding, WGAL, Inc. introduced evidence in sup¬ 
port of its position, as well as in opposition to the evidence 
introduced by others, filed petitions, motions and was in 
every way a full participant in this proceeding. Evidence 
was also introduced with respect to the Lancaster area, the 
number of television sets in use, the proposals of WGAL, 
Inc., the service area and how the public interest would be 
served by the allocation of Channel 8 for use in Lancaster 
by Station WGAL-TV. The Commission, therefore, had 
before it full, sufficient and complete information with re¬ 
spect to this area and the plans and proposals of WGAL, 
Inc. for the operation of Station WGAL-TV on Channel 8. 

3. Prior to the adoption of the Sixth Order of the Com¬ 
mission in this matter, Channel 4 had been the only channel 
authorized by the Commission for use in Lancaster, Penn¬ 
sylvania. Station WGAL-TV has been operating on this fre¬ 
quency under Section 3.606 of the Commission’s Buies and 
^Regulations for a period of nearly three years. WGAL, 
Inc. has invested over four hundred thousand dollars in 


the development of Station WGAL-TV during this period 
of time. Its operation in the public interest and the merito¬ 
rious service it has rendered in this pioneering effort is a 
matter of record in the files of the Commission. 

4. On March 21, 1951 the Commission adopted its Third 
Notice of Further Proposed Rule Making in the present 
proceedings (released March 22, 1951; 16 F.R. 3072). This 
Notice proposed the deletion of Channel 4 from Lancaster, 
and the addition of VHF Channel 8 and UHF Channel 21 
to that City. In Paragraph 9 of the Third Notice, the 
Commission stated that, if the proposals contained in Ap¬ 
pendix C, which included the removal of Channel 4 from 
use in Lancaster and the substitution of Channels 8 and 21 
for use therein, were adopted in whole or in part, it pro¬ 
posed to modify the license of WGAL, Inc., Station WGAL- 
TV, by substituting the use of Channel 8 in its license in¬ 
stead of the use of Channel 4, as previously authorized. 
The only condition precedent to the modification of license 
of WGAL, Inc. for Station WGAL-TV was the final adop¬ 
tion of this proposal by the Commission to remove Channel 

4 from use in Lancaster, Pennsylvania, and the sub- 
89 stitution of Channels 8 and 21 (Paragraphs 8 and 9, 

Third Notice). 

5. Pursuant to this proposal, the Commission also, in 
Paragraph 9, directed WGAL, Lie., Station WGAL-TV, to 
show cause why its license should not be so modified in the 
event Channel 4 should be deleted from Lancaster. This Or¬ 
der to Show Cause was issued pursuant to Section 303(f) 
and 312(b) of the Communications Act of 1934, as amended. 
WGAL, Inc., on May 7,1951, timely filed with the Commis¬ 
sion its response to the Show Cause Order and specifically 
consented to the proposed modification of the license of 
Station WGAL-TV, specifying the use of Channel 8 in lieu 
of Channel 4 in Lancaster, Pennsylvania. WGAL, Inc. 
also timely filed Comments in which it supported the pro¬ 
posal of the Commission to remove Channel 4 from use in 
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Lancaster and the substitution of Channels 8 and 21 for 
use in Lancaster, Pennsylvania. 

6. Timely opportunity was provided for all parties to 
participate in this proceeding. NO ONE, HOWEVER, 
INTERVENED OR ATTEMPTED TO INTERVENE IN 
THE SHOW CAUSE PROCEEDING DIRECTED TO 
WGAL, INC., STATION WGAL-TV, LANCASTER, 
PENNSYLVANIA. 

7. On April 11, 1952, the Commission adopted its Sixth 
Report and Order in Dockets 8736, et aL, which was released 
on April 14, 1952. This Sixth Report and Order was pub¬ 
lished in the Federal Register on May 2, 1952. In Para¬ 
graphs 339 through 347, inclusive, of this Sixth Order the 
Commission considered all of the proposals involving the 
use of Channels 8 and 21 in Lancaster, Pennsylvania. In 
Paragraph 347 of this Report, the assignments of VHF 
Channel S and UHF Channel 21 were ADOPTED by the 
Commission. 

8. The only condition precedent, that is, the removal of 
Channel 4 from continued use in Lancaster, Pennsylvania, 
as set forth in the Third Notice, was satisfied by the adop¬ 
tion and assignment of Channels 8 and 21 for use in Lan¬ 
caster, Pennsylvania. 

9. The condition precedent to the modification of license 
held by WGAL-TV having been satisfied, there remains 
only the issuance of the Order modifying this license and 
the substitution of Channel 8 in place of Channel 4 therein, 
as set forth in Paragraphs 8 and 9 of the Third Notice of 
Further Proposed Rule Making, issued by the Commission 
on March 21, 1951 and released on March 22, 1951. The 
termination of the Show Cause Order issued to WGAL, 
Inc. can thus be legally accomplished only by the modifica¬ 
tion of this license, as proposed by the Commission in the 
Third Notice, and the final adoption of the assignments as 
set forth in the Sixth Report and Order. 
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90 10. Subsequent to the issuance and adoption of the 

Sixth Report and Order, the Commission has not, as 
yet, completed the proceeding by issuing an Order mod¬ 
ifying the license of Station WG-AL-TV and substituting 
the use of Channel 8 therein in lieu of Channel 4. It is 
therefore hereby requested (1) that the existing license of 
WGAL, Inc., Station WGAL-TV be so modified by the Com¬ 
mission and (2) that such Order of Modification include 
authorization for WGAL-TV to install the necessary equip¬ 
ment to accomplish the change in operating assignments 
from Channel 4 to Channel 8, and (3) that Station WGAL- 
TV be issued temporary authorization to continue operat¬ 
ing on Channel 4 in Lancaster, Pennsylvania, under the 
same terms and conditions under which it now operates, 
until the necessary equipment can be installed and the 
physical change-over from Channel 4 to Channel 8 can be 
accomplished. 

11. The Commission is legally bound to now issue this 
final Order of Modification, since the only condition prece¬ 
dent has been legally satisfied. The public interest, con¬ 
venience, and necessity, requires that this be done, and 
without delay. 

12. WGAL, Inc. is legally, financially, technically and 
otherwise qualified as a licensee, as evidenced by the in¬ 
formation, data and evidence now on file with the Commis¬ 
sion. The program service which it has rendered, and will 
continue to render under its modified license, is likewise 
contained in the records of the Commission. Therefore, all 
of this data and evidence on file with the Commission are 
substantially correct as of this date. 

13. The Sixth Report and Order of the Commission sets 
forth certain minimum conditions of operation for all tele¬ 
vision stations in the country. It is the intention of WGAL, 
Inc. to comply with all such conditions, although operation 
under minimum conditions will not satisfy the plans of 
r>lans of WGAL, Inc. to serve its television audience to the 






52 


best of its ability. The modification of tbe license of 
WGAL-TV at this time as requested will accomplish the 
legal requirements of Section 312(b) of the Communica¬ 
tions Act of 1934, and the proposals of the Commission con¬ 
tained in its Third Notice, as well as in the Sixth Report 
and final Order of the Commission in this proceeding. 
Therefore, WGAL, Inc. is willing at this time to accept a 
modified license under the same legal terms, conditions and 
requirements of its existing license, except as to the operat¬ 
ing assignment of Channel 8 instead of Channel 4 and the 
authority to install the necessary equipment to accomplish 
this change in operating assignment under the terms and 
conditions of the Sixth Report and Order. 

91 14. The equipment necessary to be installed to 

accomplish the change in operating assignment from 
Channel 4 to Channel 8 is set forth in Exhibit A, which is 
attached hereto and made a part hereof. In this Exhibit, 
Mr. McNary, the consulting engineer for WGAL, Inc., speci¬ 
fies under oath the necessary equipment and gives the 
operating constants and conditions thereof. 

15. WG-AL, Inc. will, when given the authority by the 
Commission, proceed with diligence to install the necessary 
equipment for operation on Channel 8 in Lancaster. How¬ 
ever, time will be required to make such an installation and 
accomplish the change in operating assignment. Station 
WGAL-TV is now in operation on Channel 4 and has been 
for the past three years. The public in this area is now 
dependent upon this station for satisfactory television re¬ 
ception. It would not be in the public interest to discontinue 
this service during the period of time necessary to install 
the new equipment and accomplish the change in operating 
assignment. Therefore, WGAL, Inc. requests that it be 
issued a Special Temporary Authorization, or such other 
authorization as the Commission may deem appropriate, for 
the continued operation of Station WGAL-TV by WGAL, 
Inc. on Channel 4 under the same terms and conditions of 
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operation as set forth in its existing license. As soon as 
the necessary equipment can he installed and the physical 
change in operating assignments can take place, this service 
on Channel 4 will be discontinued and operation begun on 
Channel 8, in accordance with the modified license, as herein 
requested. 

Wherefore, it is respectfully prayed that the Commis¬ 
sion, pursuant to the provisions of Section 405 of the Com¬ 
munications Act of 1934, as amended amend its Sixth Report 
and Order in Dockets 8736 et al. and: 

1. Issue an Order modifying the license of Station 
WGAL-TV, WGAL, Inc., Lancaster, Pennsylvania, 
Licensee, specifying the operating assignment of 
Channel 8, 

2. Include in such Order of Modification the authority 
to install and use the equipment necessary to the 
operation of Station WGAL-TV on Channel 8, 

3. Issue to WGAL, Inc., Station WGAL-TV, Lancaster, 
Pennsylvania, Special Temporary Authority to con- 

92 tinue to operate on Channel 4 until such time as 
physical changes in the equipment can be made and 
the change-over from Channel 4 to Channel 8 can be 
accomplished, 

4. For such other and further relief as may be desir¬ 
able and necessary under the circumstances. 

Respectfully submitted, 

WGAL, Inc. 

Geo. 0. Sutton, 

Wil.t-.iam Thomson, 

Its Attorneys. 

By. 

1038 National Press Building, 
Washington 4, D. C. 


July 23,1952 
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94 EXHIBIT A 

Affidavit 
In Be 

WGAL, Inc., Lancaster, Pennsylvania (WGAL-TV) 
Channel S Operation at Present Site 
June, 1952 

95 WGAL-TV Lancaster, Pennsylvania, now oper¬ 
ates on Channel 4 as a community station. The new 

television rules, published with the Sixth Report and Order, 
Docket 8736, et al., abolish the community class of station, 
allocate Channel 8 to Lancaster, and establish certain tech¬ 
nical requirements relating to radiated power, antenna 
elevation, etc. WGAL-TV is a participant in a show-cause 
order proceeding with respect to a change of its present 
operating assignment to a new assignment that will comply 
with the new rules. 

The following study portrays the changes necessary at 
WGAL-TV for meeting the minimum technical require¬ 
ments on Channel 8 at its present transmitter site. 

Section 3.614 (a) of the new television rules establishes 
a minimum requirement, for cities having 1950 population 
figures between 50,000 and 250,000, a Grade-A coverage 
radius equivalent to that obtainable from an antenna having 
an elevation above average terrain of 500 feet, and an effec¬ 
tive radiated power of 3 dbk (2KW). The 1950 popula¬ 
tion of Lancaster is 63,774. 

The WGAL-TV radiator is mounted on the WGAL-AM 
tower, which is centrally located in Lancaster. The an¬ 
tenna elevation cannot be increased without disturbing the 
normal operation of WGAL-AM. The antenna elevation 
is less than 500 feet above average terrain, which, according 
to the rule, requires use of an effective radiated power 
greater than 3 dbk, specified above. As the supporting 
structure can accommodate a radiator having only moderate 
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gain, because of mechanical considerations, a new trans¬ 
mitter will be required for Channel-8 operation to comply 
with the minimum power requirements. 

The change of operating assignment of WGAL-TV to 
meet minimum requirements on Channel 8 at the present 
transmitter site requires, therefore, the following changes: 
(a) change of TV radiator on the present supporting struc¬ 
ture; (b) change of transmitter for increased power, and 
(c) change of transmission line and other relatively minor 
changes incident to the antenna and transmitter change. 
A related requirement is that the FM tri-plexing arrange¬ 
ment be superseded by use of a separate side-mounted FM 
antenna, which requirement has no effect on the TV mat- 
ters. 

The antenna height-power combination of 500 feet—3 dbk 
will render a Grade-A signal (71 dbu) to a distance of 
approximately 10.6 miles, according to Figure 6, Appendix 
III of the new rules. To render the same grade of signal 
to the same distance from an antenna having an elevation 
above average terrain of 272.7 feet will require approxi¬ 
mately +9 dbk (7.94 KW) effective radiated power, accord¬ 
ing to the same data. 

The pertinent statistics relating to the operation of 
WGAL-TV, at its present site, on Channel 8 are set forth in 
detail below: 

1. Changes in operating facilities are: (a) change in fre¬ 
quency; (b) change in antenna elevation; (c) change in 
effective radiated power; (d) change in antenna; and 
(e) change in transmitter. 

2. New facility: Channel 8 (180-186 me); effective radiated 
power: +9 dbk (7.94 KW); antenna elevation above 
average terrain: 272.7 feet. 

96 3. Antenna: (a) to be substituted for existing an¬ 

tenna on top of WGAL-AM tower. No adverse effect 
on WGAL-AM is expected. The height above ground 
of the TV antenna supporting structure is 270 feet 
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The present FM tri-plexing arrangement will be changed 
so that a side-mounted FM antenna is specified. Overall 
height of the TV antenna above ground is 321.1 feet 
including beacon, or 318.1 feet excluding beacon The 
overall height above sea level is 661.1 feet including 
beacon, or 658.1 feet excluding beacon. The height of 
the center of the radiating portion of the TV antenna 
above sea level is 650.1 feet. See Exhibit 5. 

(b) The Channel-8 antenna will be an RCA TF-2-X 
2-bay superturnstile radiator, having a power gain of 
approximately 2.2 (3.43 db). The same antenna is used 
for both visual and aural transmissions. A directive 
antenna is not proposed. 

4. Transmitter: An RCA TT-5-B transmitter is specified, 
having a visual power rating of 5 KW (-f-7 dbk) and 
an aural power rating of 2.5 KW (-j-4 dbk). Full data 
on this transmitter are on file, including the power deter¬ 
mination means. 

5. Modulation monitors: No change is required in the pres¬ 
ent RCA TM-5A visual monitor. However, a new aural 
monitor is proposed (GR-1183-T-1. 

6. Frequency monitor: A new frequency monitor is pro¬ 
posed (GR-1183-T-1) having a rated accuracy of 
±0.00015% ±200 cycles for the aural carrier and 
±0.00015% ±100 cycles for the visual carrier. 

7. The manufacturers of the monitoring equipment have 
represented that full data are on file with the FCC with 
respect to their products. 

8. The transmission line from the transmitter to the an¬ 
tenna will continue to be Communications Products 1%" 
type l-A-625 coaxial line, having an estimated loss of 
approximately 0.59 db over its length of approximately 
195 feet. The same line is used for both visual and 
aural transmissions. 
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9. For visual transmissions, the effective radiated power 
will be +9 dbk (7.94 KW). The antenna power gain of 
3.43 db reduces the antenna input power to +5.57 dbk, 
and the line loss of —0.59 db fixes the transmitter out¬ 
put power at +6.16 dbk (4.12 KW, when the multiplexer 
loss is negligible. For aural transmissions, the effective 
radiated power will be +6 dbk (3.97 KW). The antenna 
power gain of 3.43 db reduces the antenna input power 
to +2.57 dbk, and the line loss of —0.59 db fixes the 
transmitter output power at +3.16 dbk (2.08 KW), when 
the multiplexer loss is negligible. 

10. Insofar as possible, the studios, cameras, microphones 
and other equipment will comply with FCC rules. 

11. (a) Exhibit 1 is a topographic map showing the WG-AI*- 

TV transmitter site and environs. The studio loca¬ 
tion is adjacent to the transmitter location. The 
are within 2 miles of the antenna is business, in¬ 
dustrial and residential in character, as may be per¬ 
ceived from the air photograph (Exhibit 4). 

97 (b) Exhibit 2 is a set of profile graphs based on Ex¬ 

hibit 1. 

12. The contour distances have been estimated on the follow¬ 
ing basis: 

Height of 
Average Antenna 
Elevation Radiation 



Along 

Center Above 

Effective 

Miles to 

Miles to 

Radial 

Radial 

Radial 

Radiated 

Grade A 

GradeB 

Bearing 

(Feet) 

Elevation 

Power 

Contour 

Contour 

0* 

411 

239.1' 

-|-9 dbk 

10.0 

22 

45° 

335 

315.1' 

(uniform 

11.5 

27 

90* 

386 

264.1' 

radiation 

10.6 

24 

135° 

400 

250.1' 

assumed) 

10.5 

23 

180° 

391 

259.1' 

a 

10.6 

23 

225° 

342 

308.1' 

a 

11.5 

26 

270° 

382 

268.1' 

a 

10.6 

24 

315° 

372 

278.1' 

a 

10.6 

25 


Total 2181.8' 
Average 272.7' 
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13. Exhibit 3 shows the estimated contours. 

14. Exhibit 4 is an air photograph of the transmitter site. 

15. There is no change proposed in the WG-AL-TV trans¬ 
mitter site, located at Eight West King Street, Lan¬ 
caster (Lancaster County). Pennsylvania (latitude: 40° 
02' 15" N; longitude: 76° 18' 23" W, according to site 
data previously filed). 

16. No change is proposed in the location of the main studio, 
located at 24 South Queen Street, nor are other studios 
proposed at this time. 

17. The minimum field intensity to be expected over the city 
of Lancaster is in excess of 77 dbu. 

18. The WG-AL-TV transmitter site will comply with the 
minimum separation requirements. None of the co¬ 
channel separations are less than the applicable mini¬ 
mum plus 20 miles, and none of the adjacent-channel 
separations are less than the applicable minimum plus 
10 miles. 

19. The change of frequency of WGAL-TV from Channel 
4 to Channel 8, as described above, would make no 
change whatsoever in overall antenna height The exist¬ 
ing structure has CAA approval incident to the issuance 
of a regular license by the FCC. Re-submission of the 
same data to the CAA is, therefore, considered un¬ 
necessary. 

20. When WGAL-TV is authorized to operate at the present 
site on Channel 8, in accord with the above, it is assumed 
that new AM antenna impedance measurements will be 
required for determination of operating power by the 
direct method. 

98 21. The estimated cost of changing WG-AL-TV from 

Channel 4 to Channel 8 at its present site, as above 

described, is as follows: 
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$80,000 

20,000 

40,000 


Transmitter 

Antenna 

Installation and Miscellaneous 


Total, $140,000 

22. Data on file with the FCC indicates that the applicant 
has sufficient cash on hand to pay for the changes herein 
described, when authorized. 


City op Washington ) c 
District of Columbia j ss 

James C. McNary, on his oath states that his record of 
qualifications and experience as a radio engineers is on file 
with the FCC, and that the foregoing statement was pre¬ 
pared by him and is believed to be true. 

James C. McNary 
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113 Opposition to “Petition for Rehearing and Request 

for Issuance of Order of Modification of 
License of Station WGAL-TV" 

Peoples Broadcasting Company, Lancaster, Pennsyl¬ 
vania opposes herewith the “Petition for Rehearing and 
Request for Issuance of Order of Modification of License 
of Station WGAL-TV” filed June 23,1952, by WGAL, Inc., 
and requests that the said petition be denied. 

1. The petition of WGAL, Inc., is based upon the follow¬ 
ing erroneous assumptions: (1) That Peoples Broadcasting 
Company has no standing to attack the order to show cause 
issued by the Commission in its Third Notice of Further 
Proposed Rule Making herein, because the order to show 
cause constituted a proceeding distinct from the above- 
styled rulemaking proceeding and Peoples Broadcasting 
Company did not intervene therein; and (2) That the Com¬ 
mission is now legally required to finalize its order to show 
cause why WGAL-TV should be assigned to Channel 8 
instead of Channel 4 at Lancaster, because WGAL, Inc. did 
not object to the said order and because Channel 4 has been 
deleted from Lancaster and Channel 8 (and Channel 21) 
has been assigned to Lancaster. 

I 

Peoples Broadcasting Company Has Standing in This 
Proceeding to Attack the Order to Show Cause 
Directed Toward the Modification of the License of 
WGAL-TV. 

2. The orders to show cause issued in the Commission’s 
Third Notice of Further Proposed Rule Making herein 

were, by language and intention, integral parts of the 

114 rule making proceeding, and completely conditional 
and dependent upon the other portions of the pro¬ 
ceeding. Thus, the order to show cause involving WGAL- 
TV was not an independent matter merely consolidated 
with the rule making proceeding, and any participant in 
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this proceeding, including Peoples Broadcasting Company, 
has always had standing to participate in this proceeding 
in opposition to such order to show cause. 

3. It follows, therefore, that petitioner’s contention at 
paragraph 6 of its petition that no one intervened or at¬ 
tempted to intervene in the “show cause proceeding” is 
erroneous and irrelevant. There was no separate show 
cause proceeding in which to intervene. 

n 

The Commission is Not Required to Finalize its Order 
to Show Cause Directed to WGAL-TV Merely Be¬ 
cause WGAL, Inc., Did Not Object to the Order and 
Because Channels 8 and 21 Have Been Allocated to 
Lancaster in Lieu of Channel 4. 

4. Petitioner erroneously assumes and contends at para¬ 
graphs 8 and 11 of its petition that the Commission must 
finalize the order to show cause issued to WGAL-TV in this 
proceeding because WGAL, Inc. did not object to the order 
and because Channel 8 and 21 have been assigned to Lan¬ 
caster in place of Channel 4. 

(a) It is clear that the Commission has discretion to 
refrain from finalizing the said order to show cause on the 
ground that the public interest would not be served by 
changing the assignment of WGAL-TV from Channel 4 to 
Channel 8, under the new rules and standards, without a 
comparative hearing with the pending application of 
Peoples Broadcasting Company. The Commission is not 
bound by its tentative purported finding at the time of 
issuance of the order to show cause that the proposed change 
of license of WGAL-TV would serve the public interest, 
but may even revoke the order to show cause irrespective 
of the willingness of WGAL, Inc. to comply with the order. 

(b) Assuming, arguendo , the legal validity of the 
115 orders to show cause contained in the Commission’s 
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Third Notice of Further Proposed Rule Making, the 
fact that a competing application is now on file with the 
Commission requires the Commission to refrain from final¬ 
izing its WG-AL-TV order to show cause and to hold a com¬ 
parative hearing. It should be noted here that there were 
no competing applications on file when the Commission 
finalized the other orders to show cause issued in this pro¬ 
ceeding. 

(c) As set forth in Peoples petitions for comparative 
hearing, and for reconsideration in this proceeding, directed 
against the said order to show cause, the issuance of the 
order to show cause was illegal and may not legally be 
finalized. 

m 

The Commission Does Not Have Before it Sufficient 

Information to Decide Whether the Operation of 
WGAL-TV on Channel 8 Under the Commission’s 
New Rules and Standards Would Serve the Public 
Interest, Convenience and Necessity. 

5. The Commission does not have before it all of the 
facts which would determine whether the operation of Sta¬ 
tion WGAL-TV on Channel 8 with as much as 316 kilowatts 
power, rather than its present 1 kilowatt power, would 
serve the public interest, convenience and necessity. Thus, 
the Commission cannot find on the basis of the record in this 
rule making proceeding that the multiple ownership (over¬ 
lap) situation which would apparently result from the oper¬ 
ation of WGAL-TV on Channel 8 at Lancaster and WDEL- 
TV on Channel 12 at Wilmington, Delaware, under the 
new television rules and standards would serve the public 
interest. The same is true of the question of concentration 
of control of the media of mass communications which ap¬ 
parently would be involved in such operation of Station 
WGAL-TV. These considerations are especially important 
in view of the fact that the Commission has at least one 
other potential licensee to operate on Channel 8 at Lan- 
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caster and is not limited in its judgment to the bare legal 
qualifications of WGAL, Inc. to operate a station at Lan¬ 
caster on Channel 8 under the new television rules. 
116 Under all the circumstances, therefore, the public 
interest requires a hearing by the Commission on the 
applications of petitioner and Peoples Broadcasting Com¬ 
pany, and requires that the order to show cause directed to 
WGAL-TV not be made final. 

Wherefore, Peoples Broadcasting Company requests 
that the petition of WG-AL, Inc., be denied. 

Respectfully submitted, 

Peoples Broadcasting Company 

By /s/ Arthur W. Scharfeld 
Arthur W. Scharfeld 
752 National Press Bldg., 
Washington 4, D. C. 

/s/ Stephen Tuhy, Jr. 

Stephen Tuhy, Jr. 

406 Albee Bldg., 

Washington 5, D. C. 

Its Attorneys 

July 3, 1952 

F.C.C. Form No. 351-B 
Rev. July 1952 

File No. BSCT-50 
Call Letters WGAL-TV 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 

Television Broadcast Station Construction Permit 

Subject to the provisions of the Communications Act of 
1934, subsequent Acts, and Treaties, and Commission Rules 
made thereunder, and further subject to conditions set 
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forth in this permit, 1 authority is hereby granted to WGAL, 
Ixo. to constrnct a television broadcast station located and 
described as follows: 

1. Station location: State Pennsylvania City Lancaster 

2. Transmitter location: State Pennsylvania Connty 
Lancaster City or Town Lancaster 

Street and number 8 West King Street 

North Latitude: Degrees 40 Minutes 02 Seconds 15 

West Longitude: Degrees 76 Minutes 18 Seconds 23 

3. Main studio location: State Pennsylvania County 
Lancaster 

City or Town Lancaster 

Street and number 24 South Queen Street 

4. Transmitter: Visual Aural 

Make and type RCA TT-5B RCA TT-5B 

Rated power 7 dbk (5 kw) peak. 4 dbk (2.5 kw). 

5. Antenna: 

Make and Type RCA TF-2X, 2-section supertumstile 
Horizontal field pattern Omnidirectional 
Antenna supporting structure 170-foot tower (WGAL- 
AM) atop 100-foot building , 


Overall height above ground 318 feet. 

Obstruction marking specifications in accordance with 
attachment. 

6. Operating assignment: 

Frequency 180-186 Megacycles. (Channel No. 8) 

Visual Aural 

Carrier frequency 181.24 Me. 185.74 Me. 
Effective radiated power 8.6 dbk (7.2 kw) peak. 5.6 
dbk (3.6 kw). 

Transmitter output power 5.8 dbk (3.8 kw) peak. 2.8 
dbk (1.9 kw). 


1 This construction permit consists of this page and pages 2 ft 3. 
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Antenna height above average terrain 270 feet 
Hours of Operation—Unlimited 
See attached conditions. 

7. Date of required commencement of construction No¬ 
vember 16, 1952 

8. Date of required completion of construction May 16, 
1953 

9. Equipment and program tests shall be conducted only 
pursuant to Sections 3.628 and 3.629 of the Commission 
Rules. 

10. This permit shall be automatically forfeited if the sta¬ 
tion is not ready for operation within the time specified 
or within such further time as the Commission may 
allow unless completion of the station is prevented by 
causes not under the control of the permittee. See 
Section 1.314 of the Commission Rules. 

Dated this 16th day of September, 1952 

Federal Communications Commission 

T. J. Slowie, CMB 

T. J. Slowie, Secretary 
job 

(Seal) 

F.C.C.—Washington, D. C. 

10-3-52 9 MoD. 

119 This construction permit is granted subject to the 
following conditions: (1) that such grant is subject 
to being withdrawn upon the determination of the proceed¬ 
ing involving the application of WGAL, Inc. (BPCT-910), 
the application of Peoples Broadcasting Co. (BPCT-654) 
and the application of WDETj, Inc. (BPCT-912); (2) that 
no operation, including equipment tests, will be commenced 
without further authorization from the Commission; (3) 
to the filing of an application by the permittee to modify 
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the WGAL-FM antenna system and a grant of a construc¬ 
tion permit therefor. 

120 Form B-6 (17) 

Adopted December 13, 1950 

Date 9-16-52 
File No.* BSCT-50 
Call Sign* WGAL-TV 

OBSTRUCTION MARKING—ANTENNA STRUCTURE 

The structure shall be painted throughout its height with 
alternate bands of international orange and white, termi¬ 
nating with international orange bands at both top and 
bottom. The width of the international orange bands shall 
be approximately one-seventh the heigth of the structure 
and the white bands shall be approximately one-half the 
width of the international orange bands, provided, the inter¬ 
national orange bands shall not be more than 40 feet. 

For night marking there shall be installed at the top of 
the structure one 300 m/m electric code beacon equipped 
with two 500 or 620-watt lamps (PS-40, Code Beacon type), 
both lamps to bum simultaneously, and equipped with avi¬ 
ation red color filters. Where a rod or other construction 
of not more than 20 feet in height and incapable of sup¬ 
porting this beacon is mounted on top of the structure and 
it is determined that this additional construction does not 
permit unobstructed visibility of the code beacon from air¬ 
craft at any angle of approach, there shall be installed two 
such beacons positioned so as to insure unobstructed visi¬ 
bility of at least one of the beacons from aircraft at any 
angle of approach. The beacon shall be equipped with a 
flashing mechanism producing not more than 40 flashes per 
minute nor less than 12 flashes per minute with a period of 
darkness equal to ^ of the luminous period. 

• This specification is & part of and shall be attached to the current instru¬ 
ment of authorization. 
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On levels at approximately two-thirds and one-third of 
the overall height of the tower there shall be installed at 
least two 100 or 111-watt lamps ( #100 A21/TS or #111 
A21/TS, respectively) enclosed in aviation red Fresnel or 
prismatic (heat resisting preferred) obstruction light 
globes. Each light shall be mounted so as to insure unob¬ 
structed visibility of at least one light at each level from 
aircraft at any angle of approach. 

All lights shall burn continuously or shall be controlled 
by a light sensitive device adjusted so that the lights will be 
turned on at a north sky light intensity level of about 
thirty-five foot candles and turned off at a north sky light 
intensity level of about fifty-eight foot candles. 

The structure shall be cleaned or repainted as often as 
necessary to maintain good visibility. 

It is to be expressly understood that the issuance of the 
foregoing specifications is in no way to be considered as 
precluding additional or modified marking or lighting as 
may hereafter be required under the provisions of Section 
303 (q) of the Communications Act of 1934, as amended. 

125 Memorandum Opinion and Order 

By the Commission: Commissioner Jones not participating; 
Commissioner Sterling dissenting and issuing a statement 

1. The Commission has before it for consideration the 
following pleadings: a “Petition for Reconsideration or 
Rehearing” filed May 29, 1952, by Peoples Broadcasting 
Company (hereinafter referred to as Peoples); an “An¬ 
swer, Opposition and Motion to Strike Petition for Recon¬ 
sideration or Rehearing filed by Peoples Broadcasting 
Company” filed June 6,1952 by WGAL, Inc.; an “Opposi¬ 
tion to Petition and Objections of Peoples Broadcasting 
Company” filed June 11,1952 by WGAL, Inc.; a “Petition 
to Designate Applications for Comparative Hearing” filed 
June 12,1952, by Peoples; a “Reply to ‘Answer, Opposition 
and Motion to Strike Petition’ ” filed June 20, 1952 by 
Peoples; a “Petition for Rehearing and Request for Issu- 
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ance of Order of Modification of License of Station WGAL- 
TV”; a “Reply, Opposition and Motion to Dismiss Petition 
to Designate Applications for Comparative Hearing”, filed 
June 23,1952 by WGAL, Inc.; and an “Opposition to ‘Peti¬ 
tion for Rehearing and Reqnest for Issuance of Order of 
Modification of License of Station WGAIj-TV ’ ” filed by 
Peoples on July 3, 1952. 

2. WGAL, Inc. is the licensee of Television Broadcast 
Station WGAL-TV, Lancaster, Pa., now operating on 
Channel 4. In the Commission’s “Notice of Further 
Proposed Rule Making”, issued in these proceedings on 
July 11, 1949, it was proposed to delete Channel 4 from 
Lancaster and to assign Channel 9 to that community. On 
August 3, 1950 Peoples Broadcasting Company filed an 
application (BPCT-654) for a television station to operate 
on Channel 9 in Lancaster. In light of the then current 
freeze on the construction of new television stations, this 
application was placed in the Commission’s pending file. 

126 3. In the Commission’s Third Notice of Further 

Proposed Rule Making” issued in this proceeding on 
March 22, 1951, pursuant to which the Sixth Report and 
Order was issued, it was proposed, in part, to delete the 
assignment of VHP Channel 4 from Lancaster and to assign 
VHF Channel 8 and UHF Channel 21 to that community; 
and to delete the assignment of VHF Channel 7 from Wil¬ 
mington and to assign VHP Channel 12 and UHF Channels 
53 and *59 to that community. In the “Third Notice” the 
Commission directed WGAL, Inc. to show cause why the 
license of Station WGAL-TV should not be changed to au¬ 
thorize operation on Channel 8 instead of Channel 4; and 
the Commission directed WDEL, Inc. to show cause why 
the license of WBEL-TV should not be changed to author¬ 
ize operation on Channel 12 instead of Channel 7. 1 The 
— ^ • 

l On July 16, 1952 WDEL, Inc. filed an application for conatinction permit 
(BPCT-912) to change the frequency of WDEl-TV from Channel 7 to Channel 
12 and for other changea. 
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Commission’s Orders to Show Cause were set forth in para¬ 
graph 9 of the Third Notice, as follows: 

‘ ‘9. Should the proposal set forth in attached ‘Appendix 
C’ be adopted by the Commission, in whole or in part, 
it is hereby proposed to modify the licenses and con¬ 
struction permits held by the licensees and permittees 
listed in paragraph ‘8’ above so as to substitute in 
their respective authorizations the proposed channels 
in place of their present existing assignments as set 
forth in paragraph ‘8’ above. In the light of the in- 
formaiton set forth in paragraphs ‘5’, ‘6’ and ‘7’ herein, 
it is the judgment of the Commission that its actions 
will result in a better utilization of television channels 
in the United States, Mexico and the Dominion of 
Canada by increasing the service area of the stations 
already on the channels in question and reducing the 
interference which would be caused to new stations that 
will be added to the channels in question; will promote 
the public interest, convenience and necessity; and will 
more fully and completely carry out the provisions of 
the Communications Act of 1984, as amended. Accord¬ 
ingly, pursuant to the provisions of Sections 303(f) 
and 312(b) of the Communications Act of 1934, as 
amended, the licensees and permittees listed in para¬ 
graph ‘8’ above are directed to show cause in these 
proceedings and in accordance with the procedures 
hereinafter set forth why their licenses and permits 
should not be modified as set forth in paragraph ‘8’ 
above in the event the Commission deletes from their 
127 respective cities the channels listed under the head¬ 
ing ‘Present Channel Assignment’ and substitutes 
therefor the channels listed under the heading ‘Pro¬ 
posed Channel Assignment’ ” 

4 On May 4, 1951 Peoples Broadcasting Company 
amended its application (BPCT-654) for a television sta¬ 
tion in Lancaster to specify Channel 8. On May 7, 1951 
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WGAL, Inc. filed a response in these proceedings- to the 
Commission’s Order to Show Canse supporting the assign¬ 
ments proposed by the Commission for Lancaster and con¬ 
senting to the proposed modification of its license. 

5. On May 7,1951 Peoples filed a “Petition of Objections 
to Commission’s Third Notice of Further Proposed Bole 
Making” requesting that the proposed modification of the 
WGAL channel assignment be set aside, and that Peoples 
be afforded a comparative hearing on its application for 
Channel 8 prior to the assignment of Channel 8 to WGAL- 
TV and prior to any Commission authorization for opera¬ 
tion on this frequency by WGAL-TV. Peoples stated that 
at such comparative hearing it would “show that the Com¬ 
mission’s proposal would further the monopoly now held 
by the stockholders of WGAL-TV in the general Lan¬ 
caster-Wilmington-Harrisburg-York area”, and that “in 
view of the proximity of Lancaster and Wilmington, Dela¬ 
ware, the Commission is strengthening the monopoly that 
the . . . stockholders of WGAL-TV and WDEL-TV have 
in broadcast facilities through the ownership of the only 
television stations in Lancaster and Wilmington.” Peoples 
contended that “operation by [it] on Channel 8 as requested 
would provide much needed competition in the Lancaster 
area.” As an alternative prayer, Peoples requested that 
the Commission move WGAL-TV to UHF Channel 21 in¬ 
stead of VHF Channel 8. 

6. On June 11, 1951* WGAL, Inc., filed an “Opposition 
to Petition and Objections of Peoples Broadcasting Com¬ 
pany.” WGAL, Inc. asserted in this opposition that 
neither of the two remedies sought by the Peoples petition 
is “provided for” or “contemplated” by the Third Notice 
of Further Proposed Buie Making or the Commission’s 
Buies. WGAL, Inc. argued that Peoples’ petition adduces 
no facts which would “reasonably cause the Commission to 
have failed or refused to issue the Show Cause Order,” 
and that “without such facts and allegations, a petition of 
the type and character submitted by ... Peoples, is defec- 
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tive and legally insufficient.” WGAL, Inc. noted that the 
Commission’s Show Canse Order was promulgated pur¬ 
suant to the provisions of Section 312(b) of the Communi¬ 
cations Act of 1934, as amended, [now Section 316] and 
Section 1.403 of the Commission’s Rules and contended that 
in neither the Act nor the Commission’s Rules “is 
128 there any intimation that the contemplated proceed¬ 
ing would embrace parties other than the Commis¬ 
sion and the licensee involved.” WGAL, Inc. claimed that 
there are no existing facts which can be adduced that 
“would alter the pertinent facts existing at the time the 
Show Cause Order was promulgated,” and that since 
Peoples has not and cannot adduce such facts, Peoples’ 
first request is “frivolous, untenable and without merit.” 
WGAL, Inc. contended that the proceedings prescribed by 
the Third Notice are legislative in character and that the 
proposals contained therein relate “to the assignment of 
specific channels to specific communities” and that nowhere 
does the Third Notice contemplate • any procedure “which 
would permit a comparative hearing on allocations in a 
legislative proceeding of this character.” 

7. On June 20,1951 Peoples filed a “Reply to Objections 
of WGAL, Inc.” On September 4, 1951 Peoples filed a 
“Statement of Counsel and Renewal of Motion to Dismiss 
Petition and Request of Peoples Broadcasting Company.” 
On September 25, 1951 WGAL, Inc. filed an “Opposition 
and Motion to Strike the Peoples statement filed Septem¬ 
ber 4, 1951; and on October 8, 1951 WGAL, Inc. filed a 
brief. 

8. On April 14, 1952 the Commission by Memorandum 
Opinion and Order (FCC52-295), released with the Sixth 
Report and Order, dismissed the “Petition of Objections 
to Commission’s Third Notice of Further Proposed Rule 
Making” filed by Peoples Broadcasting Company on May 
7, 1951, which requested a comparative hearing with 
WGAL, Inc. for Channel 8 in Lancaster. The Commission 
stated in that Memorandum Opinion and Order: 
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“The Peoples application was therefore filed before 
Peoples could know the final assignment of television 
channels to be made to Lancaster. It was also filed 
while the Commission was conducting proceedings 
looking toward the amendment of its rules and engi¬ 
neering standards applicable to television broadcast¬ 
ing. All applications filed prior to the adoption, in 
the Sixth Report and Order, of these changes in the 
rules and standards, must be amended to comply there¬ 
with, or be dismissed. 

“In view of the fact that the Peoples application was 
filed before the conclusion of these proceedings, and 
before the adoption of final assignments for Lancaster 
and the adoption of the new rules and standards, the 
Commission believes that the Peoples petition must 
be considered moot, and no determination will be made 
on its merits. In the event that the Peoples applica¬ 
tion is not amended in accordance with the rules 
129 adopted today, it will be dismissed. (See foot¬ 

note 10 to Section 1.371 of the Commission's 
Rules and Regulations, adopted, effective immediately, 
in the Sixth Report and Order.) In the event that 
Peoples amends its application in accordance with the 
rules and regulations adopted in the Sixth Report and 
Order and continues to seek Channel 8 in Lancaster, 
it may at that time again raise the question of whether 
it is entitled to a comparative hearing with WGAL, 
Inc., since WGAL’s license cannot be finally amended 
to specify Channel 8 before the effective date of the 
assignment of that channel to Lancaster. That date, 
under Section 4(c) of the Administrative Procedure 
Act, 5 U.S.C. 3(c) will be at least 30 days from publi¬ 
cation of the Sixth Report and Order in the Federal 
Register." 

■* * 

9. On May 29,1952 Peoples Broadcasting Company filed 
an amended application BPCT-654 for a television station 
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to operate on Channel 8 in Lancaster; and on May 29, 
1952, WGAL-Inc. filed an application for construction per¬ 
mit (BPCT-910) specifying Channel 8 and an application 
for renewal of license of WGAL-TV specifying Channel 4. 

10. On May 29, 1952 Peoples filed the above-mentioned 
“Petition for Reconsideration or Rehearing” which is now 
before the Commission for decision. Peoples contends that 
the Commission has “. . . arbitrarily and erroneously dis¬ 
missed petitioner’s ‘Petition of Objection.’ More particu¬ 
larly, the Commission has failed to consider the matters of 
law involved in Petitioner’s requests that (1) the Order to 
Show Cause (re WGAL-TV) be set aside, and (2) the peti¬ 
tioner’s application be accorded a comparative hearing 
prior to any assignment of Channel 8 to WGAL, Inc.” 

11. On June 6, 1952 WGAL, Inc. filed the above men¬ 
tioned “Answer, Opposition and Motion to Strike Petition 
for Reconsideration or Rehearing Filed by Peoples Broad¬ 
casting Company”, in which it reiterated the bases of its 
objections to the request of Peoples. WGAL, Inc. con¬ 
tended further that “... The Petition for Reconsideration 
or Rehearing filed by Peoples on May 29, 1952 merely re¬ 
argues the grounds heretofore relied upon by it, all of 
which were considered and dismissed by the Commission 
in its Memorandum Opinion and Order of April 14, 1952. 
Furthermore, the petition does not conform to academic 
requirements, much less the regulatory requirements gov¬ 
erning such documents. Finally, the petition does not raise 
a single new factor or question of law which has not here¬ 
tofore been considered and decided by the Commission as 
moot ...” On June 20, 1952, Peoples filed a “Reply to 
‘Answer, Opposition and Motion to Strike Petition’ filed 

by WGAL, Inc.” 

130 12. On June 12, 1952, Peoples filed its above men¬ 

tioned “Petition to Designate Applications for Com¬ 
parative Hearing” requesting that the Commission desig¬ 
nate for comparative hearing its application for construe- 


81 


tion permit (BPCT-654) with the applications of WGAL, 
Inc. for construction permit (BPCT-910) and for renewal 
of license (BPCT-50). Peoples contends that its applica¬ 
tion and the application of WGAL, Inc. for construction 
permits are mutually exclusive and as such are required by 
Section 309(a) of the Communications Act and the decis¬ 
ion in Ashbacker Radio Corp. v. Federal Communications . 
Commission , 326 TJ.S. 327, to be heard in a consolidated pro¬ 
ceeding and to be given comparative consideration. With 
respect to the application of WGAL, Inc. for renewal of 
license on Channel 4, Peoples maintained it . . has no 
objection to the operation proposed therein. However, if 
the renewal application is to be regarded under the new 
television rules as an application for the renewal of the 
license of WGAL-TV to operate on Channel 8, petitioner 
is entitled under Section 309(a) and ,£97(d) of the Com¬ 
munications Act and the doctrine of the Ashbacker case to 
comparative hearing and consideration of its above-styled 
application with the said renewal application.” 

13. On June 23, 1952 WGAL, Inc. filed its above-men¬ 
tioned ‘ ‘ Reply, Opposition and Motion to Dismiss Petition 
to Designate Applications for Comparative Hearing” filed 
by Peoples on June 12, 1952. WGAL, Inc. contends that 
its application for a construction permit is “. . . not an 
application for a new television station construction permit 
but an application filed pursuant to a Commission Show 
Cause Proceeding for the purpose of changing the licensed 
authorization of Station WGAL-TV from Channel 4 to 
Channel 8. The filing of this application was initiated by 
the Commission and not by the applicant .” WGAL further 
asserts that its application for renewal of license is “an 
application filed by a licensee in accordance with the Buies 
and Begulations of the Commission for a renewal of its li¬ 
cense authority to operate on Channel 4 until the license 
can be modified and the operating assignment changed to 
Channel 8.” 
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14. On June 23, 1952 WGAL, Inc. also filed its above- 
mentioned “Petition for Rehearing and Request for Issu¬ 
ance of Order of Modification of License of Station WGAL- 
TV.” WGAL, Inc. requests that the Commission issue an 
order modifying the license of WGAL-TV to specify Chan¬ 
nel 8 and that the Commission include in such order of 
modification the authority to install and use all equipment 
necessary to the operation of Station WGAL-TV on Chan¬ 
nel 8. It was also requested that the Commission issue 
temporary authority to WGAL, Inc. to continue to operate 
on Channel 4 until such time as physical changes in the 
equipment can be made and the change over from Channel 
4 to Channel 8 can be accomplished. In support of these 

requests it was urged that the only condition prece- 
131 dent to the modification of license held by WGAL 

was the deletion of Channel 4 from Lancaster and 
the substitution of Channel 8 therefor. It is urged that 
since this condition has been satisfied, the termination of 
the Show Cause Order issued to WGAL, Inc. can only be 
legally accomplished by the modification of its license as 
proposed by the Commission in the Third Notice. WGAL, 
Lac. states that it is “willing at this time to accept a modi¬ 
fied license under the same legal terms, conditions and re¬ 
quirements of its existing license, except as to the operating 
assignment of Channel 8 instead of Channel 4 and the au¬ 
thority to install the necessary equipment to accomplish 
this change in operating assignment under the terms and 
conditions of the Sixth Report and Order.” WGAL, Inc. 
attached an affidavit to its petition setting forth the changes 
necessary for WGAL-TV for meeting the minimum tech¬ 
nical requirements on Channel 8 at its present transmitter 
site. 

15. On July 30, 1952 the Commission granted the appli¬ 
cation of WGAL, Inc. for renewal of license subject to our 
decision on the show cause proceeding. 
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16. In brief summary of the foregoing pleadings, they 
consist of (1) Peoples’ request that the Commission recon¬ 
sider its dismissal of Peoples’ petition seeking to intervene 
in the WGAL show cause proceeding; (2) Peoples’ request 
that the Commission designate for comparative hearing 
in a consolidated proceeding its application and the appli¬ 
cation of WGAL, Inc. for the operation of a television 
broadcast station on Channel 8 in Lancaster, Pennsylvania; 
(3) WGAL, Inc.’s request that the Commission terminate 
the Show Cause proceedings by the issuance of a modifi¬ 
cation of license of Station WGAL-TV specifying Channel 
8 at its present site, with minimum power provided by the 
Sixth Report and Order and the Commission’s Rules 
adopted therein, and issue a special temporary authority 
to WGAL, Inc. to continue to operate on Channel 4 until 
such time as the change-over from Channel 4 to Channel 
8 can be accomplished. ' * 

132 17. Peoples’ request for reconsideration of the 

dismissal of its request to intervene in the WGAL 
Show Cause proceeding is based on a misconception of the 
action taken by the Commission in its Sixth Report and 
Order and in the Memorandum Opinion and Order (FCC 
52-295) of April 14,1952, herein. In these proceedings the 
Commission endeavored to establish a new and revised tele¬ 
vision channel Assignment Table which would provide a 
truly nationwide television service with a mimmnm of in¬ 
terference. The Commission had discovered, as stations 
began operating under the then existing Table of Televis¬ 
ion Frequency Assignments that, in some cases, inadequate 
mileage separations had been provided between co-channel 
and adjacent channel stations. With particular reference 
to Lancaster, WGAL operating on Channel 4 is separated 
by a distance of approximately 132 miles from WNBT, New 
York City, New York, and 86 miles from WNBW, Washing¬ 
ton, D. C., both operating on Channel 4. Such inadequate 
separations between co-channel stations caused a serious 
degradation of television service. It was, therefore, critical 





84 


to the establishment of an efficient nationwide interference- 
free television service that greater separations be effected 
between stations- The accomplishment of that objective pre¬ 
sented two questions with respect to Lancaster. First, the 
question was presented whether as a matter of good assign¬ 
ment principles the frequency in use should be retained in 
the community or whether another frequency should be 
assigned in place of the deleted frequency. Second, the 
question was presented w r hether, in the event that the as¬ 
signed frequency w*ere deleted and a new frequency sub¬ 
stituted, the existing station should be authorized to oper¬ 
ate on the new frequency in place of the deleted one. These 
are separate and distinct questions. The first is a rule 
making question of a quasi-legislative nature, while the 
latter is solely a licensing problem, adjudicatory in nature. 

18. In the Third Notice we afforded interested parties 
the opportunity to file comments, views and arguments, 
and by this means to be heard on the general issues which 
are involved in this proceeding and the proposed channel 
assignments in particular. Peoples has taken advantage 
of such opportunity by filing appropriate comments sup¬ 
porting the Commission’s proposal to assign Channel 8 
to Lancaster and, insofar as assignment questions were in¬ 
volved in the Show Cause Order affecting WGAL-TV, by 
supporting that portion of the show cause order which 
proposes to establish the assignment of Channel 8 in 
Lancaster. WGAL, Inc. also supported the proposal to 
assign Channel 8 to Lancaster in lieu of Channel 4. 
In the Sixth Report and Order we adopted our pro¬ 
posed channel assignments for Lancaster and deleted VHF 
Channel 4 and assigned VHF Channel 8 and UHF Channel 
21 to that community. The nearest co-channel assignment 
to Lancaster on Channel 8 is in New Haven, Connecticut at 
a distance of 198 miles. Our decision in the Sixth Report 
and Order was limited solely to the assignment question 
and no determination in these rule making proceedings was 
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made concerning the licensee who would be authorized to 
operate Channel 8 in Lancaster. The Memorandum Opin¬ 
ion and Order did not attempt to make any disposition on 
the merits of the contested issues involved in the show cause 
order. On the contrary, the protests of Peoples’ were dis¬ 
missed as moot, in view of the fact that as a result of the 
other determinations made in the Sixth Report, Peoples 
had no valid competing application pending, and 
133 the Commission could not then determine whether 
it would or could file such an application. But at 
the same time the Commission expressly left open the ques¬ 
tion with respect to Peoples’ right to comparative consid¬ 
eration, were it to make (as it now has) appropriate amend¬ 
ments to its application prior to final action on the WGAL- 
TV show cause order. We stated that Peoples’ may “. .. 
raise the question of whether it is entitled to a compara¬ 
tive hearing with WGAL, Inc. ...” in the event that Peo¬ 
ples amends its application in accordance with the rules 
and regulations adopted herein. We think this decision 
was an entirely appropriate one, which we hereby affirm, 
and that Peoples’ petition for reconsideration of May 29, 
1952 is without merit and must be dismissed. 

n 

19. In view of Peoples’ amendment of its application and 
its petition of June 12, 1952 for a comparative hearing of 
that application with that of WGAL, there is now presented 
for our determination the question raised by the WGAL- 
TV Show Cause Order and reserved by us in our Memoran¬ 
dum Opinion and Order of April 14, 1952, namely the li¬ 
censee to be authorized to operate on Channel 8 assigned 
to Lancaster in the Sixth Report and Order. 

20. WGAL, Inc. contends that Peoples is not entitled to 
a comparative hearing for authorization to operate a tele¬ 
vision broadcast station on Channel 8 for the reason that 
the Show Cause Order issued by the Commission to WGAL, 
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Inc. was promulgated, not pursuant to Section 309 of the 
Communications Act, but pursuant to Sections 303(f) and 
312(b) and that these proceedings are therefore legisla¬ 
tive in nature and do not warrant a comparative hearing. 

21. We find no merit in this contention. The sole rule 
making determination with respect to Lancaster which was 
made by the Commission in these proceedings was that 
which related to the assignment of specific television chan¬ 
nels to Lancaster. In this respect we determined, as a mat¬ 
ter of good assignment principles, that Channel 4 should 
be deleted from Lancaster and Channel 8 substituted there¬ 
for. This determination, by rule making, of the channel 
assignments to the Lancaster community is not, however, 
to be confused with the entirely different adjudicatory de¬ 
termination with respect to the licensing of persons to op¬ 
erate stations on these channels. And, in particular, the 
specific question presented here as to whether an authori¬ 
zation should be issued to operate a television station in 
Lancaster on Channel 8 to the existing licensee of Station 
WGAL-TV or to the new applicant, Peoples, in no respect 
presents any rule making question. 

22. We think it clear, moreover, that in the factual situa¬ 
tion presented in the instant case this adjudicatory deter¬ 
mination with respect to the proper party to be licensed to 
operate a television station in Lancaster on Channel 8 must 
be made on the basis of the record compiled in a compara¬ 
tive hearing between WGAL, Inc., the licensee of WGAL- 
TV and the new applicant, Peoples Broadcasting Com¬ 
pany. We believe that the decision in Ashbacker Radio 
Corporation v. Federal Communications Commission, 326 
U.S. 327, is determinative of the rights of the parties on 

this question. The Supreme Court there held that 
134 the Commission cannot grant one of two mutually 

exclusive applications pending before it prior to af¬ 
fording a hearing to both applicants. Under such circum¬ 
stances the Court held that it would be a denial of a hear- 
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ing in accordance with Section 309(a) of the Communica¬ 
tions Act (now Section 309(b)) to make a grant to one ap¬ 
plicant before the other has been heard. 

23. Accordingly, we are of the opinion that the appli¬ 
cations of WGAL, Inc. (BPCT-910) and Peoples Broad¬ 
casting Company (BPCT-654) for construction permit for 
a television station in Lancaster on Channel 8 are required 
to be designated for comparative hearing. 

m 

24. There remains for our determination the appropriate 
action which should be taken with respect to the continued 
operation of WGAL-TV pending the conclusion of the com¬ 
parative hearing on the applications of WGAL, Inc. and 
Peoples Broadcasting Company for construction permits. 
Three alternative courses of action are available to us in 
this situation. First, we could authorize the continued op¬ 
eration of WGAL-TV on Channel 4 pending the conclusion 
of the comparative hearing on the respective applications 
for construction permits for a television broadcast station 
in Lancaster on Channel 8. Second, we could terminate 
the authority granted to WGAL, Inc. for the operation of 
WGAL-TV on Channel 4. Third, we could issue a con¬ 
ditional authorization to WGAL, Inc. to operate WGAL- 
TV on Channel 8, at its present site, with minim nm power 
provided for by the Sixth Report, pending the conclusion 
of the hearing on the respective applications for construc¬ 
tion permits on Channel 8 in Lancaster; and authorize the 
continued operation of WGAL-TV on Channel 4 until such 
time as physical changes in the equipment can be made 
and the change over from 4 to 8 can be accomplished. 

135 25. The first of these three possible alternatives 

must be considered in the light of our decision in 
the Sixth Report and Order deleting Channel 4 from 
Lancaster and substituting Channel 8 therefor. The basis 
for this change in channels assigned to Lancaster was the 
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urgent necessity for taking remedial action to correct the 
serious degradation of service which had resulted from the 
inadequate mileage separations between the assignment 
of Channel 4 in Lancaster and co-channel assignments in 
Washington and New York. As contrasted with the 170 
mile minimum co-channel separation in Zone I, the dis¬ 
tance between WGAL-TV, operating on Channel 4, and 
Station WNBT in New York is 132 miles, while the sepa¬ 
ration between WGAL-TV and WNBW in Washington is 
only 86 miles. This fact has seriously limited the coverage 
of all three of these stations, and, particularly around 
Lancaster, has prevented a substantial number of persons 
from securing even a single adequate television service. 
In addition, were WGAL-TV to stay on Channel 4 for the 
indefinite period of time required to conclude the compara¬ 
tive proceedings to determine the eventual licensee of 
Channel 8 in Lancaster, the co-channel New York and 
Washington stations could only be granted authority to 
increase power to the maximum of 100 kw with 1000 foot 
antennas as provided in the Sixth Report, at the expense 
of the further degradation of service in Lancaster. It is 
our view, therefore, that the continued operation of Sta¬ 
tion WGAL-TV on Channel 4 pending conclusion of the 
comparative proceeding relating to Channel 8 is incon¬ 
sistent with the early establishment of the extended inter¬ 
ference-free television service contemplated by the Sixth 
Report. 

26. As indicated above, we could (after a new show cause 
order to WGAL-TV) terminate all operation by WGAL- 
TV pending resolution of the Channel 8 question. We 
think, however, that since such a solution, which would 
deprive Lancaster of its only existing local television serv¬ 
ice it obviously is without merit and unworthy of serious 
consideration. It is inferior to the first alternative dis¬ 
cussed above, and is required neither to secure the early 
benefits of the assignment scheme of the Sixth Report 
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nor to insure protection of the rights of Peoples to a com¬ 
parative hearing with WGAL-TV for the Channel 8 
assignment. 

27. We are convinced that the third alternative set forth 
above is an appropriate solution of the question of the 
interim operation of WGAL-TV, as well the most 
desirable solution available to us from the standpoint of 
the listening public in Lancaster. It is our belief that 
WGAL, Inc. should be granted a conditional modification 
of license authorizing it to operate station WGAL-TV on 
Channel 8 with the minimum power authorized under the 
Rules, adopted pursuant to the Sixth Report, pending the 
termination of the comparative hearing between WGAL 
and Peoples. This solution would not prejudice the rights 
of Peoples under the decision of the Supreme Court in the 
Ashbacker case, supra. That decision does not preclude 
the issuance in appropriate circumstances of a conditional 
authority to one of several mutually exclusive applicants 
pending determination of the hearing on their corn- 
136 peting applications. Indeed, it specifically recog¬ 
nized that such grants might be issued. See 
Ashbacker Radio Corporation v. Federal Commvmcations 
Commission , 326 U.S. 327. Moreover, subsequent to the 
decision in the Ashbacker case the Commission adopted 
Section 1.385(e) of its Rules, which explicitly spells out 
the types of circumstances in which conditional grants can 
and will be made. This rule provides in relevant part: 

“Designation for hearing. Applications will be desig¬ 
nated for hearing in the following cases: 

“Where a grant of the application would preclude the 
grant of an application or applications mutually ex¬ 
clusive with it. However, the Commission may, if 
public interest will be served thereby, make a condi¬ 
tional grant of one of the applications and designate 
all of the mutually exclusive applications for hearing. 
Such conditional grant will be made upon the express 
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condition that such grant is subject to being with¬ 
drawn if at the hearing it is shown that public interest 
will be better served by a grant of one of the other 
applications. Such conditional grants will be issued 
only where it appears: 

“(2) That public interest requires the prompt estab¬ 
lishment of radio service in a particular community 
or area... ” 

28. In our view the instant case presents a particularly 
appropriate situation for the application of this rule. For 
as pointed out in paragraph 25, supra, it will make pos¬ 
sible, as no other available action would, the prompt fur¬ 
nishing of television service to those persons presently 
residing within areas receiving interference to WGAL’s 
transmissions as a result of the seriously substandard 
separations on Channel 4 between Lancaster and New 
York and Washington respectively. Further, the opera¬ 
tion of WGAL-TV on Channel 8 in lieu of Channel 4 will 
remove interference presently caused by WGAL-TV to the 
operation of stations WNBW and WNBT, thus expanding 
the area in which those stations provide an adequate 
service. In addition, this solution makes it possible for 
stations WNBW and WNBT to render a new service to 
additional areas since they will be able to operate with the 
maximum power provided for in our rules. 

29. In view of the foregoing, we have concluded that 
WGAL, Inc. should be granted a modification of license to 
operate the facilities of WGAL-TV on Channel 8 pending 
the determination of the proceeding on its application and 
the application of Peoples; and that the authority of 
WGAL, Inc. to operate WGAL-TV on Channel 4 should 
be continued pending the change over from Channel 4 to 
Channel 8. We recognize that permitting the existing 
station to incur substantial additional expense involved in 
the construction of a television station operating with full 
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power as proposed by WGAL, Inc. in its application for 
a construction permit could result in an advantage 
137 to WGAL, Inc. in a comparative consideration of 
its application with the competing application of 
Peoples. Accordingly, it is our view that the authorization 
to WGAL, Inc. for the operation of WGAL-TV on Channel 
8 should be with the minimum power provided for in our 
rules. In addition, there is a further reason for the limi¬ 
tation of this conditional grant to minimum power. Pur¬ 
suant to the show cause order issued to WDEL, Inc. in the 
Commission’s Third Notice the Commission in the Sixth 
Report and Order concluded that an appropriate author¬ 
ization to WDEL, Inc. will be issued to specify operation 
of WDEL-TV on Channel 12.” (Par. 346) The Commis¬ 
sion now has before it the application of WDEL, Inc. filed 
on June 16, 1952 for construction permit (BPCT-912) to 
change the frequency of WDEL-TV from Channel 7 to 
Chanel 12, to increase power from 0.476 kw to 316 kw, to 
change the type of transmitter and antenna and to make 
other equipment changes. In view of the common owner¬ 
ship of WGAL-TV and WDEL-TV this application to¬ 
gether with the pending application of WGAL, Inc. pre¬ 
sent the question whether the operations proposed would 
be in contravention of Section 3.636 of the Commission’s 
Rules relating to multiple ownership. This question, 
however, is not presented by the operation of WGAL-TV 
on Channel 8 at its present site with minimum power pro¬ 
vided for by the Sixth Report and Order and by the oper¬ 
ation of WDEL-TV on Channel 12 at its present site with 
minimum power provided for by the Sixth Report and 
Order. 

30. In view of our conclusion that the applications of 
WGAL, Inc. and Peoples should be designated for com¬ 
parative hearing we believe that the application of 
WDEL, Inc. for construction permit should be consoli¬ 
dated in that proceeding in view of the foregoing questions 




relating to multiple ownership. The considerations set 
forth above which impelled the grant of authority at this 
time to WGAL-TV for operation on Channel 8 apply 
equally to the operation of WDEL-TV on Channel 12. 
With respect to WGAL-TV, that authority was granted 
only conditionally in view of the pendency of the compar¬ 
ative hearing of the qualifications of WGAL, Inc. and 
Peoples. This latter consideration does not, of course, 
apply with respect to WDEL, Inc. WDEL, Inc. does not, 
however, have an application before us requesting oper¬ 
ation on Channel 12 in Wilmington with minimum power, 
as does WGAL, Inc. with respect to Channel 8 in Lan¬ 
caster. Since no application for such operation has been 
filed, specifications can not be drafted, and we are not in 
a position, therefore, to authorize the operation of WDEL- 
TV at this time on Channel 12 in Wilmington with mini¬ 
mum power. We believe, however, that it is imperative 
that the channel changes contemplated by the show cause 
orders issued in this proceeding be accomplished with dis¬ 
patch, and specifically, that WDEL-TV shift its operations 
from Channel 7 to Channel 12 in Wilmington at the 
earliest practicable date. Accordingly, WDEL, Inc. is re¬ 
quested to file an application seeking authorization to 
operate WDEL-TV in Wilmington on Channel 12 with 
minimum power. 

138 31. In light of the foregoing, Ir Is Ordered that 

the “Petition for Reconsideration or Rehearing’* 
filed May 29, 1952, by Peoples Broadcasting Company, Is 
Denied; and It Is Further Ordered, That the “Petition 
To Designate Application For Comparative Hearing” 
filed June 12, .1952 by Peoples Broadcasting Company Is 
Granted in accordance with our decision herein, subject, 
however, to the notification of the applicants of the 
grounds and reasons for the Commission’s inability to 
grant the said applications, and consideration by the Com¬ 
mission of any replies to such notifications, as required by 
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Public Law 554, 82nd Cong. (Communications Act Amend¬ 
ments 1952); It Is Further Ordered that the “Petition 
for Rehearing and Request for Issuance of Order of Modi¬ 
fication of License of Station WGAL-TV” filed June 23, 
1952, Is Granted upon the express condition that such 
grant is subject to being withdrawn upon the determina¬ 
tion of the proceeding involving its application and the 
application of Peoples Broadcasting Company. 

Federal. Communications Commission* 

T. J. Slowie 
Secretary 

Adopted: September 16, 1952 
Released: September 18, 1952 
*See attached dissent 

139 Dissenting Opinion of Commissioner Sterling 
(Channel 8, Lancaster, Pa.) 

I find it necessary to dissent from the action of the 
majority which holds a comparative hearing is necessary 
for the purpose of determining the sucessful applicant for 
channel 8 at Lancaster, Pennsylvania. The Commission 
stated clearly in the Third Notice of Further Proposed 
Rule Making concerning the television service the reasons 
why it was issuing Show Cause Orders to change channels 
of the existing facilities in the 31 cities concerned. This 
is pointed out with emphasis in paragraph 9 as follows: 

* * * * In the light of the information set forth in 
paragraphs 5, 6 and 7 herein, it is the judgment of the 
Commission that its actions will result in a better 
utilization of television channels in the United States, 
Mexico and the Dominion of Canada by increasing the 
service area of the stations already on the channels 
in question and reducing the interference which would 
be caused to new stations that will be added to the 




channels in question; will promote the public interest, 
convenience and necessity; and will more fully and 
completely carry out the provisions of the Communi¬ 
cations Act of 1934, as amended. Accordingly, pur¬ 
suant to the provisions of sections 303 (f) and 312 (b) 
of the Communications Act of 1934, as amended, the 
licensees and permittees listed in paragraph 8 above 
are directed to show cause in these proceedings and 
in accordance with the procedures hereinafter set 
forth why their licenses and permits should not be 
modified as set forth in paragraph 8 above in the event 
the Commission deletes from their respective cities 
the channels listed under the Heading ‘Present Chan¬ 
nel Assignment’ and substitutes therefor the channels 
listed under the heading ‘Proposed Channel Assign¬ 
ment’.” 

This language makes it abundantly clear why the Commis¬ 
sion found it necessary to change the operating assign¬ 
ment of station WGAL from Channel 4 to 8 in order to 
provide a national television allocation plan which would 
better serve the entire Country; consequently, the proceed¬ 
ing was not one under Section 309 of the Act by which the 
Commission must hold a comparative hearing for competi¬ 
tive applicants seeking a particular frequency in a par¬ 
ticular community. If the Commission anticipated that it 
would be required to entertain competing applications in 
the 31 Show Cause cities, it should have so indicated in 
the Third Notice. Moreover, if consideration had been 
given to competing applications for the 31 channel 
140 changes involved in these proceedings and if hear¬ 
ings were necessary, it would have been, in my 
opinion, impossible to have lifted the “freeze” on April 
11, 1952. It is well known that because of the mileage 
separation required between cities in order to provide an 
engineeringly sound, nationwide assignment plan, there is 
a chain reaction which affects co-channel assignments 
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hundreds of miles from a particular city. It is obvious 
from the above that the assignment proceedings and the 
Show Cause proceedings were interdependent and consti¬ 
tuted a single plan of action on the part of the 
Commission. 

I am convinced that had the 31 licensees concerned been 
advised by the Commission that they might be subjected 
to hearings on competing applications when the Show 
Cause Orders were issued requiring a move to a different 
channel from the one occupied, the Commission would still 
have been in the “ice age” because these licensees, for 
their own protection, would have objected to the Show 
Cause Orders in order to avoid competitive hearings with 
new applicants for the new assignments in their respective 
communities. 

I do not believe that the Ashbacker Case constitutes a 
precedent for the action taken by the majority. In that 
case, the filing of the application for change in facilities 
was initiated by a licensee whereas in the instant case the 
application for change in channel stems from the Commis¬ 
sion’s initial action in issuing the Order to Show Cause to 
WGAL The latter merely followed the procedure re¬ 
quired to carry out the Commission’s determination with 
respect to the Show Cause Order. 

I recognize the right of an applicant to file a competing 
application for existing facilities when the application of 
a licensee is before the Commission for renewal The Com¬ 
mission issued a renewal of license to WGAL on Channel 4 
as of July 30, 1952, subject to the Show Cause proceeding. 
Peoples did not have an application for comparative hear¬ 
ing on Channel 4, hence has no standing as a competing 
applicant. It would be proper for the Commission to con¬ 
sider an application requesting a comparative hearing 
when the license issued to WGAL on July 30, 1952 is up 
for renewal. In the interim WGAL should be authorized 
to operate on Channel 8 in accordance with the Show Cause 
Order. 









I concur with the result of the action taken by the 
majority in making a conditional grant to WGAL-TV on 
Channel S. I would be in favor of a full grant now. 

I am of the opinion that the overlap results from the 
Engineering Standards adopted by the Commission and 
hence must be recognized as such. 

141 October 17,1952 

Mr. T. J. Slowie 
Secretary 

Federal Communications Commission 
Washington 25, D. C. 

Re: Protest Against Purported Grant of 
Television Application 

Dear Sir: 

Peoples Broadcasting Company, Lancaster, Pennsyl¬ 
vania, pursuant to Section 309(c) of the Communications 
Act of 1934, as amended, protests the action of the Com¬ 
mission of September 18, 1952, purporting to grant an ap¬ 
plication of WGAL, Inc. for operation of Station WGAL- 
TV at Lancaster, Pennsylvania, on Channel 8 with mini¬ 
mum power. 

1. Protestant is a party in interest. Peoples Broadcast¬ 
ing Company has pending before the Commission an appli¬ 
cation for a permit to construct a television station at Lan¬ 
caster, Pennsylvania to operate on Channel 8 with maxi¬ 
mum power (File No. BPCT-654). WGAL, Inc. also has 
pending before the Commission an application for similar 
facilities (File No. BPCT-910). By action of the Commis¬ 
sion announced September 18, 1952, the said applications 
were found to be mutually exclusive and a comparative 
hearing required to be held. 

As the Commission announced in its Memorandum Opin¬ 
ion and Order of September 18, 1952 (FCC 52-1071) at 
paragraph 29, to permit WGAL, Inc. (which now operates 
on Channel 4 at Lancaster) to incur substantial expense 
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now in the construction of the television station proposed 
in its application for a construction permit could result 
(improperly) in an advantage to WGAL, Inc., in the com¬ 
parative hearing on its application against the competing 
application of Peoples Broadcasting Company. Since 
WGAL, Inc. would have to expend $140,000, according to 
its own figures, in order to change from its present opera¬ 
tion on Channel 4 to operation on Channel 8 with minimum 
power, substantial expense would be incurred if WGAL, 
Inc. were to operate on Channel 8 at Lancaster with mini¬ 
mum power. Therefore, the pending application of the 
protestant will be adversely affected improperly if WGAL, 
Inc. is permitted by the Commission to operate Station 
WGAL-TV on Channel 8 rather than on Channel 4, as au¬ 
thorized in the said Memorandum Opinion and Order. 

2. The Commission has apparently granted a purported 
application of WGAL, Inc. for operation of WGAL-TV on 
Channel 8 at Lancaster with minimum power. Thus, the 
Commission states at paragraph 30 of its said memo- 
142 randum Opinion and Order of September 18, 1952: 

“ WJDEL, Inc. does not, however, have an application 
before us requesting operation on Channel 12 in Wil¬ 
mington with minimum power, as does WGAL , Inc. 
with respect to Channel 8 in Lancaster. Since no ap¬ 
plication for such operation has been filed, specifica¬ 
tions can not be drafted, and we are not in a position, 
therefore to authorize the operation of WDEL-TV at 
this time on Channel 12 in Wilmington with rm-m-m-n-m 
power.” (Emphasis supplied.) 

Investigation of the Commission’s files shows, however, 
that there was no application of WGAL, Inc. on file with 
the Commission requesting authority to construct and op¬ 
erate a television station at Lancaster on Channel 8 with 
minimum power. As a matter of fact, such an application 
would be contrary to the Commission’s rule against mul¬ 
tiple applications, in view of the pendency of the applica- 
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tion of WGAL, Inc. for full power operation (File No. 
BPCT-910). 

Paragraph 31 of the Commission’s said Memorandum 
Opinion and Order states that: 

“It is further ordered that the ‘Petition for Rehear¬ 
ing and Request for Issuance of Order of Modification 
of License of Station WGAL-TV’ filed June 23, 1952, 
is granted * # V’ 

The petition referred to above is not an application for 
broadcast facilities under the pertinent provisions of the 
Communications Act of 1934, as amended. It is only a pe¬ 
tition filed by counsel for WGAL, Inc., to which is attached 
an affidavit of a consulting engineer. The grant of author¬ 
ity by the Commission in the said Memorandum Opinion 
and Order of authorization for the operation of WGAL-TV 
is contrary to law for the reasons stated above. 

Peoples Broadcasting Company respectfully requests, 
therefore, that the Commission vacate and set aside its 
purported grant of an authorization for WGAL, Inc. to 
operate Station WGAL-TV on Channel 8 with minimum 
power at Lancaster, as set forth in the Commission’s said 
Memorandum Opinion and Order. 

Respectfully submitted, 

Peoples Broadcasting Company 
By /S/ F. H. Altdoekffeb 
President 


144 Petition for Reconsideration of Authorization for 
WGAL-TV to Operate on Channel 8 at 
Lancaster, Pennsylvania 

Peoples Broadcasting Company, applicant for a permit 
to construct a new television station at Lancaster, Pennsyl¬ 
vania to operate on Channel 8, requests that the Commis¬ 
sion reconsider and set aside the authorization granted 
September 18, 1952 to WGAL, Inc. to operate Station 
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WGAL-TV on Channel 8 at Lancaster, Pennsylvania. In 
support whereof, petitioner alleges: 

1. On September 18, 1952, pursuant to a petition of 
Peoples Broadcasting Company, the Commission decided 
by Memorandum Opinion and Order that the pending ap¬ 
plication of petitioner (File No. BPCT-654) and the pend¬ 
ing application of WGAL, Inc. (File No. BPCT-910), both 
requesting the use of Channel 8 at Lancaster, Pennsylvania 
with 316 kilowatts power, must be heard and considered 
comparatively pursuant to the decision of the Supreme 
Court in Ashbacker Radio Corporation v. Federal Com¬ 
munications Commission, 326 TJ.S. 327 (Memorandum 
Opinion and Order, FCC 52-1071). Nevertheless, the Com¬ 
mission proceeded in the same Memorandum Opinion and 
Order to authorize the operation of Station WGAL-TV on 
Channel 8 at Lancaster pending determination of the com¬ 
parative hearing on the said mutually exclusive appli¬ 
cations. 

145 I 

The Authorization to WGAL, Inc. to Operate WGAL-TV 
on Channel 8 at Lancaster Pending the Outcome op 
the Comparative Hearing Was Based on Errors op 
Fact. 

2. The Commission apparently acted under the misap¬ 
prehension that it was granting an application of WGAL, 
Inc. for operation on Channel 8 at Lancaster with mini¬ 
mum power. Thus, the Commission stated in the Memo¬ 
randum Opinion and Order, at paragraph 30: 

“WDEL, Inc. does not, however, have an application 
before us requesting operation on Channel 12 in Wil¬ 
mington with minimum power, as does WGAL, Inc. 
with respect to Channel 8 in Lancaster.” (Emphasis 
supplied.) 

Contrary to the above-quoted statement, WGAL, Inc. has 
had no application on file with the Commission for opera- 
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tion of WGAL-TV on Channel 8 with minimum power. As 
a matter of fact, the filing of an application by WGAL, Inc. 
for minimum power operation on Channel 8 at Lancaster 
would have been contrary to the Commission’s rule against 
multiple applications, in view of the pendency of the ap¬ 
plication of WGAL, Inc. for full power operation on Chan¬ 
nel 8 (File No. BPCT-910). 

3. The authorization for WGAL-TV to operate on Chan¬ 
nel 8 at Lancaster with minimum power is based upon sec¬ 
ond error of fact, and the grant therefore violates the fol¬ 
lowing principle of the Commission, stated at paragraph 
29 of the said Memorandum Opinion and Order: 

“We recognize that permitting the existing station 
[WGAL-TV] to incur substantial additional expense 
involved in the construction of a television station op¬ 
erated with full power as proposed by WGAL, Inc. in 
its application for a construction permit could result 
in an advantage to WGAL, Inc. in a comparative con¬ 
sideration of its application with the competing appli¬ 
cation of Peoples.” (Emphasis supplied.) 

According to an affidavit of the consulting engineer for 
WGAL, Inc. dated June 19, 1952, on file with the Commis¬ 
sion, WGAL, Inc. will incur an expense of $140,000 
146 in constructing WGAL-TV to operate on Channel 
8 with minimum power. Such sum is, of course, a 
“substantial additional expense” and, as the Commission 
recognizes, such substantial additional expense is prejudi¬ 
cial to the comparative consideration of petitioner’s pend¬ 
ing application for Lancaster with that of WGAL, Inc. 
The Commission should not, therefore, have granted 
WGAL, Inc. authority to construct and operate WGAL- 
TV on Channel 8 at Lancaster under the mistaken impres¬ 
sion that such authority would not involve any substantial 
additional expense to WGAL, Inc. and not prejudice peti¬ 
tioner’s pending application. 
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The Authorization to WGAL, Inc. to Operate WGAL-TV 
on Channel 8 at Lancaster Pending the Outcome op 
the Comparative Hearing Was Based on Errors op 
Law. 

4. The said authorization for WGAL-TV to operate on 
Channel 8 is contrary to the Ashbacker decision of the Su¬ 
preme Court. Contrary to the Commission’s statement in 
the said Memorandum Opinion and Order (par. 27) that 
the Ashbacker case specifically recognized that a condi¬ 
tional grant may be issued in such circumstances as the in¬ 
stant case, the Supreme Court stated in the Ashbacker 
decision: 

“By the grant of the Fetzer application, petitioner has 
been placed under a greater burden than if its hearing 
had been earlier. Legal theory is one thing. But the 
practicalities are different. For we are told how dif¬ 
ficult it is for a newcomer to make the comparative 
showing necessary to displace an established licensee. 
* • * A hearing designed as one for an available fre¬ 
quency becomes by the Commission’s action in sub¬ 
stance one for the revocation or modification of an out¬ 
standing license.” (326 U.S. 327, 332. Emphasis sup¬ 
plied.) 

The fact that the Commission has authorized WGAL-TV 
to operate on Channel 8 subject to such grant being with¬ 
drawn upon determination of the proceeding involving the 
competing applications of petitioner and WGAL, 
147 Inc. does not remove the adverse consequences to 
petitioner’s application described in the above- 
quoted language of the Ashbacker decision. There is no 
magic in the Commission’s conditional words which pre¬ 
vents the practical and improper consequences deplored by 
the Supreme Court in the Ashbacker case. 

5. Despite the fact that the Memorandum Opinion and 
Order speaks in terms of granting an application of WGAL, 
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Inc. for minimum power operation of WGAL-TV at Lan¬ 
caster on Channel 8 (see paragraphs 27, 28, 30), the au¬ 
thorization is effected through a grant of WGAL, Inc.’s 
* 4 Petition for Rehearing and Request for Issuance of Or¬ 
der of Modification of License of Station WGAL-TV,” filed 
June 23, 1952 in the above-styled rule-making proceeding, 
except that the grant is made subject to withdrawal after 
the comparative hearing on the applications of petitioner 
and WGAL, Inc. 

a. If the Commission has construed WGAL, Inc.’s peti¬ 
tion for rehearing to be an application for Channel 8 using 
minimum power, the authorization complained of is invalid 
because the petition for rehearing is not an application un¬ 
der the requirements of Section 308 of the Communications 
Act for broadcast applications. 

b. If the Commission purports, by a grant of WGAL, 
Inc. ’s petition for rehearing and modification of license, 
simply to modify the existing license of WGAL-TV, the au¬ 
thorization complained of is invalid for failure of the Com¬ 
mission to follow the procedure required by Section 316(a) 
of the Communications Act of 1934, as amended. Further¬ 
more, such modification of license would mean that the 
Commission had unlawfully failed to consider and grant 
petitioner’s request, by petition filed June 12, 1952, that 

the renewal application for WGAL-TV on Channel 
148 4 (granted on July 30,1952) be designated for hear- 

with petitioner’s application and the Channel 8 ap¬ 
plication of WGAL, Inc. Petitioner there stated that it 
had no objection to a renewal of WGAL-TV’s license for 
Channel 4—although the channel had actually been re¬ 
moved from Lancaster by the Sixth Report and Order— 
unless such renewal of license constituted a prerequisite 
to a grant of WGAL, Inc.’s application for Channel 8. 
Therefore, if the Commission has simply modified the 
license of WGAL-TV for Channel 4, granted after Channel 
4 had been deleted from Lancaster, to specify Channel 8 
and thereby confer a competitive advantage upon WGAL, 
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Inc. in the said comparative hearing, the authorization 
should be set aside for failure of the Commission to con¬ 
sider and grant the consolidation of WGAL-TV’s renewal 
application with the Channel 8 applications, as requested 
by petitioner on June 12,1952. 

m 

The Authorization for WGAL-TV to Operate at Lan¬ 
caster on Channel 8 Pending the Outcome of the 
Comparative Hearing Does Not Maintain the Status 
Quo as Intended by the Commission. 

6. It is apparent from paragraph 24 of the Memorandum 
Opinion and Order that the Commission desires to main¬ 
tain the status quo during the comparative hearing on the 
applications of petitioner and WGAL, Inc. Thus, the Com¬ 
mission stated: 

“24. There remains for our determination the ap¬ 
propriate action which should be taken with respect to 
the continued operation of WGAL-TV pending the con¬ 
clusion of the comparative hearing on the applications 
of WGAL, Inc. and Peoples Broadcasting Company 
for construction permits.” 

However, the action of the Commission authorizing WGAL- 
TV to operate on Channel 8 with minimum power does not 
maintain the status quo , as intended by the Commission, 
for the following reasons: 

149 (a) WGAL-TV would operate on Channel 8 with 

about twice the power it has now on Channel 4 and 
its service area would be substantially increased. 

(b) The improved operation of WGAL-TV on Channel 
8 would degrade the position of petitioner in the compara¬ 
tive hearing on its pending application to that of a new¬ 
comer attempting to take away the license of WGAL-TV. 

(c) The expenditure of $140,000 by WGAL, Inc. to move 
to Channel 8 would prejudice fair consideration of peti¬ 
tioner’s application. 
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(d) The grant of WGAL, Inc.’s ‘‘Petition for Rehearing 
and Request for Order of Modification of License of Sta¬ 
tion WGAL-TV,” regardless of conditions attached to the 
grant, apparently constitutes approval of the basis of that 
petition—that WGAL, Inc. acquired a right to Channel 8 
at Lancaster through the order to show cause issued in the 
above-styled rule-making proceeding. This action makes 
unlawful the action of the Commission denying petitioner’s 
“Petition for Reconsideration or Rehearing,” filed May 
29, 1952, without due consideration of the merits of the 
petition. 

7. The only manner in which the status quo can be main¬ 
tained is to restrict WGAL-TV to continued operation on 
Channel 4. The professed inability of the Commission to 
permit such continued operation in the public interest is 
completely inconsistent with the renewal of license for con¬ 
tinued operation of WGAL-TV on Channel 4 granted on 
July 30, 1952. If such operation is not now in the public 
interest, it was not in the public interest when the renewal 
of license was granted, and the renewal application should 
have been consolidated with the pending applications of pe¬ 
titioner and WGAL, Inc. for Channel 8 at Lancaster. 

150 Wherefore, petitioner requests that the Commis¬ 
sion reconsider and set aside the authorization 
granted September 18,1952 to WGAL, Inc. to operate Sta¬ 
tion WGAL-TV on Channel 8 at Lancaster, Pennsylvania. 

Respectfully submitted, 

Peoples Broadcasting Company 
/s/ Arthur W. Scharfeld 
By Arthur W. Scharfeld 
Its Attorney 

752 National Press Building 
Washington 4, D. C. 

October 20,1952 

***•*••••• 
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167 Memorandum Opinion and Order 

By the Commission: Commissioner Sterling concurring in 
the result; Commissioner Bartley concurring in the re¬ 
sult and issuing a statement. 

1. Peoples Broadcasting Company filed a letter with the 
Commission on October 20,1952, pursuant to Section 309(c) 
of the Communications Act of 1934, as amended, protesting 
the decision in the Commission’s Memorandum Opinion 
and Order (FCC 52-1071) of September 16,1952, 1 authoriz¬ 
ing, conditionally, the operation of Station WGAL-TV on 
Channel 8 in Lancaster, Pennsylvania, with minimum 
power provided under the Commission’s Buies. On the 
same date, Peoples Broadcasting Company also filed a €i1 Pe¬ 
tition for Reconsideration of Authorization of WGAL-TV 
to Operate on Channel 8 in Lancaster, Pennsylvania.” On 
October 30, 1952, WGAL, Inc. filed a Motion to Deny or 
Dismiss the said Protest of Peoples Broadcasting Company 
and an Answer to said Petition for Reconsideration filed 
by Peoples Broadcasting Company. 

2. WGAL, Inc. is the licensee of television broadcast sta¬ 
tion WGAL-TV in Lancaster, Pa., operating on Channel 4. 
In the Commission’s Third Notice of Further Proposed 
Rule Making issued on Docket No. 8736 et al. on March 22, 

1951, it was proposed to delete the assignment of VHF 
Channel 4 from Lancaster and to assign VHF Channel 8 
and TJHF Channel 21 to that community. In the Third No¬ 
tice the Commission also directed WGAL, Inc. to show 
cause why the license of Station WGAL-TV should not be 
modified to authorize operation on Channel 8 instead of 
Channel 4. 

3. In the Sixth Report and Order issued on April 14, 

1952, the Commission adopted the assignments proposed 
for Lancaster; and in a Memorandum Opinion and Order 

i The background of these proceeding is set forth in full in our Memo¬ 
randum Opinion and Order of September 16, 1952. 
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(FCC 52-295) issued on the same date, the Commission dis¬ 
missed a request of Peoples for a comparative hearing with 
WGAL, Inc. on its pending application for Channel 8 in 
Lancaster. We stated: 

168 * ‘In the event that Peoples amends its application 

in accordance with the rules and regulations adopted 
in the Sixth Report and Order and continues to seek 
Channel 8 in Lancaster, it may at that time again raise 
the question of whether it is entitled to a comparative 
hearing with WGAL, Inc., since WGAL’s license can¬ 
not be finally amended to specify Channel 8 before the 
effective date of the assignment of that channel to Lan¬ 
caster. That date, under Section 4(c) of the Admin¬ 
istrative Procedure Act, 5 USC 3(c) will be at least 30 
days from publication of the Sixth Report and Order 
in the Federal Register.’’ 

On May 29,1952, WGAL, Inc., filed an application for con¬ 
struction permit (BPCT-910) specifying Channel 8 in Lan¬ 
caster and Peoples Broadcasting Company filed an 
amended application (BPCT-654) for that channel in the 
same community. Thereafter, on June 23, 1952 WGAL, 
Inc., filed a “Petition for Rehearing and Request for Issu¬ 
ance of Order of Modification of license of Station WGAL- 
TV” requesting that the Commission issue an order modi¬ 
fying the license of Station WGAL-TV to specify Channel 
8 with minimum power provided by the Rules. Attached to 
that petition was an affidavit setting forth the changes nec¬ 
essary in the installation of WGAL-TV for meeting the 
minimum technical requirements on Channel 8 at its present 
transmitter site. In our Memorandum Opinion and Order 
(FCC 52-1071) of September 16,1952, we determined that: 

“_the applications of WGAL, Inc. (BPCT-910) and 

Peoples Broadcasting Company (BPCT-654) for con¬ 
struction permit for a television station in Lancaster 
on Channel 8 are required to be designated for com¬ 
parative hearing.” 
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We also determined that: 

.. WGAL, Inc., should be granted a modification of 
license to operate the facilities of WGAL-TV on Chan¬ 
nel 8 pending the determination of the proceeding on 
its application and the application of Peoples; and that 
the authority of WGAL, Inc., to operate WGAL-TV on 
Channel 4 should be continued pending the change over 
from Channel 4 to Channel 8. ,J2 


4. The present status of these proceedings, therefore, is 

as follows: The Commission has determined that the 
169 applications of WGAL, Inc., and Peoples Broadcast¬ 
ing Company for construction permit to operate a 
television station in Lancaster on Channel 8 are mutually 
exclusive and are required to be designated for compara¬ 
tive hearing. 3 The Commission has also determined that 
the public interest would best be served by authorizing, con¬ 
ditionally, WGAL-TV to operate on Channel 8 with mini¬ 
mum power authorized under the rules, pending the termi¬ 
nation of the comparative hearing between WGAL, Inc., 
and Peoples. 

I 

5. The protest filed by Peoples now before us for consid¬ 
eration is submitted pursuant to Section 309(c) of the Com¬ 
munications Act of 1934, as amended, and requests that 
11 . . . the Commission vacate and set aside its purported 
grant of an authorization for WGAL, Inc., to operate Sta¬ 
tion WGAL-TV on Channel 8 with minimum power at Lan¬ 
caster, as set forth in the Commission’s said Memorandum 

2 Peoples asserts that “there was no application of WGAL, Inc., on file with 
the Commission requesting authority to construct and operate a television 
station at Lancaster on Channel 8 wth minimnm power.” This contention 
is considered below in connection with the petition for reconsideration filed 
by Peoples. 

3 In letters dated Sept. 16, 1952, the Commission advised WGAL, Inc. and 
Peoples Broadcasting Company that their applications for construction permit 
were mutually exclusive and were required to be designated for comparative 
hearing. 
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Opinion and Order.” Section 309 of the Communications 
Act provides in part as follows: 

“Sec. 309(a) If upon examination of any application 
provided for in Section 308 the Commission shall find 
that public interest, convenience and necessity wonld be 
served by the granting thereof, it shall grant snch ap¬ 
plication.” 

• •••••• 

“(c) When any instrument of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) hereof, such grant shall remain subject 
to protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in in¬ 
terest may file a protest under oath directed to such 
grant and request a hearing on said application so 
granted. Any protest so filed shall contain such alle¬ 
gations of fact as will show the protestant to be a party 
in interest and shall specify with particularity the facts, 
matters and thing relied upon, but shall not include is¬ 
sues or allegations phrased generally. The Commis¬ 
sion shall, within fifteen days from the date of filing 
of such protest, enter findings as to whether such 
protest meets the foregoing requirements and if 
it so finds the application involved shall be set 
for hearing upon the issues set forth in said protest, 
together with such further specific issues, if 
170 any, as may be prescribed by the Commission. In 
any hearing subsequently held upon such application 
all issues specified by the Commission shall be tried in 
the same manner provided in subsection (b) hereof, but 
with respect to all issues set forth in the protest and 
not specifically adopted by the Commission, both the 
burden of proceeding with the introduction of evidence 
and the burden of proof -shall be upon the protestant. 
The hearing and determination of cases arising under 
this subjection shall be expedited by the Commission 
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and pending hearing and decision the effective date of 
the Commission’s action to which protest is made shall 
be postponed to the effective date of the Commission’s 
decision after hearing, unless the authorization in¬ 
volved is necessary to the maintenance or conduct of an 
existing service, in which event the Commission shall 
authorize the applicant to utilize the facilities or au¬ 
thorization in question pending the Commission’s de¬ 
cision after hearing.” 

6. At the conclusion of these rule making proceedings, we 
had determined that Channel 4 must be deleted from Lan¬ 
caster and that Channel 8 would be substituted therefor. We 
later determined that the operation of a station on Channel 
8 with full power on a regular basis had to await a final de¬ 
termination of the comparative hearing on the WGAL, Inc. 
and Peoples applications for such operation. During such 
interim period, however, persons within the service area of 
WGAL-TV would have been deprived of the existing serv¬ 
ice rendered by that station, unless a temporary operation 
were provided. We concluded that the public interest 
would best be served by permitting the continued operation 
of WGAL-TV on Channel 8 in Lancaster on a temporary 
and interim basis only, pending the final determination of 
the comparative hearing between WGAL, Inc. and Peoples 
Broadcasting Company. Accordingly, we authorized 
WGAL, Inc. to operate on Channel 8 with minimum power 
subject to the final determination in that comparative hear¬ 
ing. 

7. In our view Section 309(c) of the Communications Act 
of 1934, as amended, does not apply to the temporary and 
conditional authorization which was issued to WGAL, Inc. 
for the operation of Channel 8 in Lancaster with minimum 
power. Section 309(c) explicitly provides that the remedy 
afforded “parties in interest” to protest and thereby post¬ 
pone the effective date of Commission authorizations re- 







110 


lates only to “any instrument of authorization .. . granted 
by the Commission without a hearing as provided in sub¬ 
section (a) ” of the rule. Subsection (a) provides that “If 
upon examination of any application provided for in Sec¬ 
tion 308 the Commission shall find that the public interest, 
convenience and necessity would be served by the granting 
thereof, it shall grant such application. ” (Emphasis 
171 supplied.) The issuance of the temporary and con¬ 
ditional authorization to WGAL, Inc. was not an ac¬ 
tion on an application pursuant to Section 308 of the Com¬ 
munications Act; and any implication in our Memorandum 
Opinion and Order of September 16, 1952 that this authori¬ 
zation was issued upon an application was inadvertent and 
unintended. 

8. This authorization was issued to WGAL, Inc. pursuant 
to the provisions of Sections 303(f) and 312(b) (now Sec¬ 
tion 316) of the Act. 4 These provisions empower the Com¬ 
mission to effect changes in the outstanding authorizations 
of existing licenses and are a necessary and integral part 
of the Commission’s authority to provide for a broadcast 

< We specifically provided in the Third Notice of Further Proposed Exile 
Making that the Show Cause Order to WGAL, Inc. as well as to 30 other 
named licensees was issued “. . . pursuant to the provisions of Sections 303(f) 
and 312(b) [now Section 316] of the Communications Act of 1934, as 
amended.” Section 303(f) provides: “Except as otherwise provided in this 
Act, the Commission from time to time, as public convenience, interest, or 
necessity requires, shall . . . make such regulations not inconsistent with law 
as it may deem necessary to prevent interference between stations and to carry 
out the provisions of this Act: Provided, however, That changes in the fre¬ 
quencies, authorized power, or in the times of operation of any station, shall 
not be made without the consent of the station licensee unless, after a public 
hearing, the Commission shall determine that such changes will promote 
public convenience or interest or will serve public necessity, or the provisions 
of this Act will be more fully complied with ...” 

Section 316(a) provides: “Any station license or construction permit may 
be modified by the Commission either for a limited time or for the duration of 
the term thereof, if in the judgment of the Commission such action will pro¬ 
mote the public interest, convenience, and necessity, or the provisions of 
this Act or of any treaty ratified by the United States will more fxilly 
complied with. No such order of modification shall become final until the holder 
of the license or permit shall have been notified in writing of the proposed 
action and the grounds and reasons therefor, and shall have been given 
reasonable opportunity, in no event less than thirty days, to show cause 
by public hearing, if requested, why such order of modification should not 
issue: Provided, That where safety of life or property is involved, the 
Commission may by order provide for a shorter period of notice. 
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service in the public interest, convenience and necessity. 
The capacity of the Commission to effect such changes is 
not determined by the filing of an application within the 
meaning of Section 309 of the Communications Act. If the 
power and authority of the Commission were so limited, the 
mere disinclination of a licensee to file an application would 
necessarily preclude the Commission from effective regula¬ 
tion. Clearly, the motivations of licensees in the filing of 
applications may not be substituted for the standard of the 
public interest. 

9. We described at length in our Memorandum Opinion 
and Order of September 16,1952, the considerations which 
impelled us in the public interest to issue this temporary 
and conditional authorization to WG-AL, Inc. We pointed 
out the grave consequences which would result from the 
continued operation of WGAL-TV on Channel 4, not only 
to persons in the Lancaster area but also to persons in the 
New York and Washington areas. These considerations, 
however, are separate and distinct from the rights of pri¬ 
vate parties to a comparative consideration of their rela- 
tive qualifications to obtain a license and operate the fre¬ 
quency in question with full power, on a regular basis. The 
temporary authorization issued to WGAL, Inc. did not pur¬ 
port to, and did not in fact, resolve these questions. That 
temporary authorization was issued pursuant to the Show 
Cause Order directed to WGAL, Inc. in order that the Com¬ 
mission fulfill its statutory duty to serve the paramount in¬ 
terest of the public. 

172 n 

10. Peoples Broadcasting Company alleges that the ex¬ 
penditure of funds by WGAL, Inc. in the construction of a 
station on Channel 8 to operate with minimum power in 
Lancaster, Pennsylvania, will prejudice petitioner’s oppor¬ 
tunity to a full and fair comparative consideration with 
WGAL, Inc. The petition for reconsideration filed by Peo- 
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pies Broadcasting Company and the grounds urged by it 
must be considered in the light of its interest in that au¬ 
thorization. 

11. In Ashbacker Radio „ Corporation v. Federal Com¬ 
munications Commission, 326 U. S. 327, the Supreme Court 
held that the Commission cannot grant one of two mutually 
exclusive applications pending before it prior to affording 
a hearing to both applicants. Under such circumstances the 
Court held that it would be a denial of a hearing in accord¬ 
ance with Section 309(a) of the Communications Act (now 
Section 309(b)) to make a grant to one applicant before 
the other has been heard. In accordance with that decision 
this Commission has consistently held that upon the expira¬ 
tion of the term of license for broadcast facilities, appli¬ 
cants for construction permit specifying such facilities were 
entitled to hearing and comparative consideration with the 
applicant for renewal of license. 5 The license term 
173 of WGAL-TV had expired on August 1, 1952, and 
was renewed by the Commission conditionally sub¬ 
ject to the final determination of these proceedings. Ac¬ 
cordingly, upon consideration of the mutually exclusive ap¬ 
plications filed by WGAL, Inc., and Peoples, and in view of 
the fact that the license term of WGAL-TV had expired, 
the Commission concluded that it was required to designate 
these applications for hearing to determine on a compara¬ 
tive basis which should be granted. 

12. We reject the view that Peoples’ interest, which we 
recognize in our decision to designate for hearing its appli¬ 
cation for construction permit, gives it standing to set aside 
this conditional authorization. As we stated in our Mem¬ 
orandum Opinion and Order (FCC 52-1071) the decision of 
the Supreme Court in the Ashbacker case, supra, “... does 
not preclude the issuance in appropriate circumstances of a 
conditional authority to one of several mutually exclusive 

5 See Naragansett Broadcasting Co. ( WALE ), 7 Pike & Fischer 37; Ecarst 
Badio, Inc. ( WBAL ), 6 Pike & Fischer 994. 
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applicants pending determination of the hearing on their 
competing applications. Indeed, it specifically recognized 
that snch grants might be issued. See Ashbacker Radio 
Corporation v. Federal Communications Commission, 326 
U. S. 327.” We also pointed ont that the Commission’s 
Buies specifically provide for the issuance of conditional 
authorizations where it appears that the public interest re¬ 
quires the prompt establishment of radio service in a par¬ 
ticular community. (See Section 1.385(a)(2) of the Com¬ 
mission’s Buies.) 

13. The Supreme Court’s decision in the Ashbacker case 
recognized, therefore, that in certain circumstances a grant 
of a competing application could be made prior to a hear¬ 
ing on both applications. In our view the Court’s decision 
and the express exceptions promulgated pursuant thereto 
permit the issuance of a conditional authorization to one of 
several competing applicants, in appropriate circumstances, 
despite the possibility of prejudice to one of the applicants. 
We now reaffirm the statement made in our Memorandum 
Opinion and Order of September 16, 1952, that we will not 
give prejudicial, or indeed any, effect to the expenditure of 
funds which will be made by WGAL, Inc., in the construc¬ 
tion of a station on Channel 8 with minimum power in Lan¬ 
caster. It must be pointed out, however, that the condi¬ 
tional authorization issued to WGAL, Inc., was made in the 
light of exceptional circumstances. In our view if the mere 
expenditure of funds by WGAL, Inc., would possibly result 
in prejudice to Peoples Broadcasting Company, such possi¬ 
bility of prejudice at a future date does not enable it to bar 
the interim use of that channel for a period which is ex¬ 
pressly limi ted to the determination of the comparative 
proceeding on its application and the application of WGAL, 
Inc. 

» 

174 14. We are of the view that the further arguments 

made by Peoples in its petition for reconsideration 
are also without merit. It is asserted by petitioner that 
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the conditional authorization issued for the operation of 
WGAL-TV on Channel 8 with minimum power is based 
upon an error of fact. Petitioner states that: 

“According to an affidavit of the consulting engineer 
for WGAL, Inc., dated June 19, 1952, on file with the 
Commission, WGAL, Inc. will incur an expense of 
$140,000 in constructing WGAL-TV to operate on 
Channel 8 with minimum power. Such sum is, of 
course, a ‘substantial additional expense’ and, as the 
Commission recognizes, such substantial additional ex¬ 
pense is prejudicial to the comparative consideration 
of petitioner’s pending application for Lancaster with 
that of WGAL, Inc.” 

The clear answer to petitioner is to state once again our 
conclusion with respect to this matter, set forth in the 
Memorandum Opinion and Order of September 16, 1952. 
We there stated: 

“We recognize that permitting the existing station 
[WGAL-TV] to incur substantial additional expense 
involved in the construction of a television station op¬ 
erated with full power as proposed by WGAL, Inc. in 
its application for a construction permit could result in 
an advantage to WGAL, Inc., in a comparative consid¬ 
eration of its application with the competing applica¬ 
tion of Peoples.” 

We were aware in that decision of the representation of 
WGAL, Inc. that construction of a television broadcast sta¬ 
tion on Channel 8 in Lancaster with minimum power would 
require an expenditure of approximately $140,000. At the 
same time for the reasons set forth in our Memorandum 
Opinion and Order of September 16, 1952, the discontinu¬ 
ance of the service rendered by WGAL-TV on Channel 4 
and the operation of that station on Channel 8 was required 
in the public interest. The difference in cost between the 
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construction of a station for operation on Channel 8 
175 in Lancaster at the present site of WGAL-TV with 
Tmnimrrm power and the operation proposed in the 
application of WGAL, Inc. (BPCT-910) was very substan¬ 
tial The construction of a station to operate with full 
power would entail a change in transmitter site, a new an¬ 
tenna, a new tower, a higher powered transmitter, in addi¬ 
tion to other equipment. The cost of construction estimated 
by WGAL, Inc. in its application for full power was 
$497,000. It was the difference between the estimated ex¬ 
pense of $140,000 and $497,000 which constituted a “sub¬ 
stantial additional expense ’ ’ that was avoided by the issu¬ 
ance of a conditional authorization to operate with mini¬ 
mum power. 

15. We do not consider it necessary to address our at¬ 
tention in this decision to other contentions made by peti¬ 
tioner for the reason that such contentions were either an¬ 
swered in our prior decisions in these proceedings or be¬ 
cause such contentions are frivolous. 

16. In view of the foregoing, the protest and the petition 
for reconsideration filed October 20, 1952, by Peoples 
Broadcasting Company Abe Dismissed. 

Federal Communications Commission * 

T. J. Slowie 
Secretary 

• Con curbing Statement op Commissioner Bartley 

I concur in the result. The petition has not brought for¬ 
ward any new questions which were not considered when we 
ordered WGAL, Inc. to shift from Channel 4 to Channel 8. 
This order does not affect the outcome of the comparative 
hearing which we have designated between WGAL, Inc. and 
Peoples Broadcasting Company. If the public is to con¬ 
tinue to receive service from a Lancaster station operation 
must be on Channel 8 instead of Channel 4.. Due to the 
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availability of increased power authority for other stations 
on Channel 4, it is necessary that Lancaster operation on 
Channel 4 be discontinued if the public receiving service 
from Lancaster is to continue to receive service pending 
conclusion of the comparative hearing. 

Adopted: November 3, 1952. 

Released: November 5,1952. 


7765 Third Notice of Further Proposed Rule Making 


7766 7. In preparing the * 4 Table’’ of television channel 

allocations set forth in Appendix C attached hereto, 
the Commission proposes to alter existing television au¬ 
thorizations in 31 instances. The alterations with respect 
to Channel 9 in the city of Cleveland, Ohio, Channel 5 in the 
city of Syracuse, New York, and Channel 6 in the city of 
Rochester, New York, resulted from the Commission’s ef¬ 
forts to arrive at an equitable distribution of television 
channels between the United States and the Dominion of 
Canada. The remaining 28 channel substitutions resulted 
from the Commission’s efforts to reduce interference, make 
available a reasonable number of channels and to effect the 
maximum utilization of VHF television channels in the 
United States. The changes proposed by the Commission 
with respect to these 31 stations are set forth in the follow¬ 
ing paragraph. 

8. The changes which the Commission proposes to make 
with respect to existing authorizations are set forth in the 
following table which contains the name of the licensee or 
permittee who presently holds a grant of television facili¬ 
ties, the city in which such facilities are located, the channel 
presently assigned to the licensee or permittee, and the 
channel which the Commission proposes to substitute for 
the existing channel: 
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7768 

Licensee or Permittee City Affected 

(r) WGAL, Inc. (WGAL-TY) Lancaster, Penn. 

(s) WAVE, Inc. (WAVE-TV) Louisville, Ky. 


Present Proposed 

Channel Channel 


Assignment Assignment 

4 8 

5 3 


9. Should the proposals set forth in attached “ Appendix 
C” be adopted by the Commission, in whole or in part, it is 
hereby proposed to modify the licenses and construction 
permits held by the licensees and permittees listed in para¬ 
graph “8” above so as to substitute in their respective au¬ 
thorizations the proposed channels in place of their present 
existing assignments as set forth in Paragraph “8” above. 

In the light of the information set forth in para- 
7769 graphs “5”, “ 6 ” and “7” herein, it is the judgment 
of the Commission that its actions will result in a 
better utilization of television channels in the United States, 
Mexico and the Dominion of Canada by increasing the serv¬ 
ice area of the stations already on the channels in question 
and reducing the interference which would be caused to 
new stations that will be added to the channele in question; 
will promote the public interest, convenience and necessity; 
and will more fully and completely carry out the provisions 
of the Communications Act of 1934, as amended. Accord¬ 
ingly, pursuant to the provisions of Sections 303(f) and 
312(b) of the Communications Act of 1934, as amended, the 
licensees and permittees listed in paragraph “8” above are 
directed to Show Cause in these proceedings and in accord¬ 
ance with the procedures hereinafter set forth why their li¬ 
censes and permits should not be modified as set forth in 
paragraph “8” above in the event the Commission deletes 
from their respective cities the channels listed under the 
heading “Present Channel Assignment” and substitutes 
therefor the channels listed under the heading “Proposed 
Channel Assignment”. 
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Sixth Report and Order 


Released: April 14,1952. 


14190 General Considerations Supporting the Adoption 
of a Table of Assignments for the Television 
Service 

• 

12. Toward the close of the War in 1945, when it ap¬ 
peared that the emergence of television as a regular broad¬ 
casting service was imminent, the Commission conducted a 
rule making proceeding (Docket 6780) resulting in the 
adoption of the existing television Rules and Standards, in¬ 
cluding the present Table of Assignments. 3 This earlier 
Table which employs YHF frequencies only, has served as o 
framework for the growth thus far of the television service. 
It has been urged in this proceeding that as a matter of 
policy 4 we should abandon the concept of a nationwide table 
of channel assignments and permit applicants from any 
community to apply for the use of any channels provided 
certain general engineering criteria were met. Upon care¬ 
ful consideration of the record in this proceeding we are 
convinced that the public interest requires our continued 
adherence to the concept of a table of channel assignments 
as the most effective method for assuring a fair distribution 
of television service throughout this country. 

13. The Communications Act of 1934, among other things, 
establishes as a responsibility of the Commission the “mak¬ 
ing available to all people of the United States, an efficient, 
nationwide, radio service,” (Section 1), and the effectua¬ 
tion of the distribution of radio facilities in such a manner 
that the result is fair, efficient and equitable and otherwise 

3 In FM also the Commission decided that the optimum distribution of 
stations could best be accomplished by a Table of Assignments. 

4 The Commission has already determined in its Memorandum Opinion of 
July 13, 1951 (FCC 51-709) that it has legal authority to prescribe such a 
Table of Assignments as part of its Rules. 
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in the public interest from the standpoint of the listening 
and viewing public of the United States (Sections 303 and 
307b). Our conclusion that these standards can best be 
achieved by the adoption of a Table of Assignments is 
based upon three compelling considerations: A Table of 
Assignments makes for the most efficient technical use of 
the relatively limited number of channels available for the 
television service. It protects the interests of the public re¬ 
siding in smaller cities and rural areas more adequately 
than any other system for distribution of service and af¬ 
fords the most effective mechanism for providing for non¬ 
commercial educational television. It permits the elimina¬ 
tion of certain procedural disadvantages in connection with 
the processing of applications which would otherwise un¬ 
duly delay the over-all availability of television to the peo¬ 
ple. Each of these factors is discussed below. 

14191 14. One of the principal reasons for an engineered 

Table of Assignments incorporated into our Buies is 
that it permits a substantially more efficient use of the 
available spectrum. It is clear that, mathematically, once 
a fixed station separation has been agreed upon, the maxi¬ 
mum number of stations which can be accommodated on 
any given channel becomes fixed. In practice this theo¬ 
retical maximum cannot be achieved since the location of 
cities capable of supporting such stations will not follow 
any such regular pattern of location. But an Assignment 
Table drawn upon an examination of the country as a 
whole can confidently be expected to more closely approxi¬ 
mate the mathematical optimum, than would assignments 
of stations based upon the fortuitous determinations of in¬ 
dividual applicants interested solely in the coverage possi¬ 
bilities in a particular community irrespective of the effect 
of such assignments on the possibility of making assign¬ 
ments in other communities. We are convinced that only 
through an engineered Table of Assignments can areas re¬ 
ceiving no service or inadequate service be kept to a mini¬ 
mum. 
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15. In our opinion there is an equally significant reason 
why a Table of Assignments should be established in our 
Rules. For while the record in this proceeding demon¬ 
strates that the desire for broadcasting service from local 
stations, reflecting local needs and interests is widespread, 
experience has shown that many of the communities which 
cannot now support television stations but would eventually 
be able to do so, will in the absence of a fixed reservation 
of channels for their use, find that available frequencies 
have been preempted. The same is true with respect to the 
establishment of any significant number of non-commercial 
educational stations. It might, of course, be possible to 
achieve these results by allocating a large block of frequen¬ 
cies for these smaller cities and non-commercial educational 
television without specifying the assignment location of 
particular channels. But we are convinced that this could 
only be done at the expense of unnecessarily reducing the 
total number of channels available to meet other television 
needs. 

16. A further consideration compels us to adopt the 
Table. When we resume the processing of applications for 
television stations, we expect to have on file an exceedingly 
large number of applications. We find that in the absence 
of a fixed Assignment Table it would be unduly complex— 
and perhaps impossible—to decide all conflicting demands 
among communities in individual licensing proceedings. 
Once it is recognized that these conflicting demands are in¬ 
terrelated, it becomes apparent that they can most satisfac¬ 
torily be decided in one hearing. Moreover, a question is 
raised in view of the decision of the Supreme Court in Ash- 
backer Radio Corp. v. Federal Communications Commis¬ 
sion, 326 U. S. 327, whether it would not be necessary as a 
matter of law to decide all these cases in one or several very 

large proceedings. Accordingly, we find that the de- 
14192 termination of the questions relating to the equitable 

distribution of facilities among the cities and states 
in one rule making proceeding such as we have here con- 


ducted was conducive to the best dispatch of our business, 
satisfied the ends of justice and was required in the public 
interest. 

17. It is contended that the establishment of a Table of 
Assignments such as has been adopted herein does not pro¬ 
vide sufficient flexibility in the assignment of channels as to 
enable us to recognize economic, geographic, population and 
other pertinent differences between communities and areas. 
This is in effect an argument that a Table of Assignments 
cannot possibly achieve results which are as much in the 
public interest, convenience and necessity, or as “fair, ef¬ 
ficient and equitable” as the “application” or “demand” 
method of assigning channels. But it has not been in any 
wise demonstrated by anyone making this contention that 
the end result of the claimed “flexibility” for the “applica¬ 
tion” or “demand” method of assigning television chan¬ 
nels throughout the country will be a more fair, or more 
equitable, or a more efficient assignment of television facili¬ 
ties throughout the country. Indeed, it is almost self evi¬ 
dent that assignments made upon the “application” or 
“demand” method necessarily leads to results which do not 
adequately reflect on nationwide basis significant com¬ 
parative needs as well as differences among communities 
throughout the country. We find no merit in the contention 
that by the adoption of a Table we have generally or spe¬ 
cifically disregarded any pertinent public interest factors. 
We have given parties a full opportunity to present com¬ 
ments and evidence with respect both to the basic principles 
and standards underlying the Table and with respect to 
proposed assignments for specific communities. Particu¬ 
larly, where parties did not think our proposed assignments 
were fair or equitable, or where they felt that we have im¬ 
properly assigned channels to individual communities, they 
have been afforded an opportunity to establish their conten¬ 
tions in this hearing. All these objections and the relevant 
comments and evidence have been most carefully consid¬ 
ered in connection with our decision herein. 



122 


18. In view of the foregoing, we find that the public in¬ 
terest requires the establishment of a Table of Assignments 
such as we have adopted herein. 


14211 Assignment Principles 

The Basis of the Table of Assignments 

63. In proposing the Table of Assignments set out in the 
Third Notice the Commission said that it had 

... endeavored to meet the twofold objective set forth 
in Sections 1 and 307 (b) of the Communications Act of 
1934, to provide television service, as far as possible to 
all people of the United States and to provide a fair, 
efficient and equitable distribution of television broad¬ 
cast stations to the several states and communities. 

In attempting to carry out these objectives, the Com¬ 
mission -set forth certain principles, in terms of priorities, 
underlying the Table of Assignments. 17 These principles 
were: 

Priority No. 1.: To provide at least one television serv¬ 
ice to all parts of the United States. 

Priority No. 2: To provide each community with at 
least one television broadcast station. 

Priority No. 3: To provide a choice of at least two tele¬ 
vision services to all parts of the United States. 
Priority No. 4: To provide each community with at 
least two television broadcast stations. 

Priority No. 5: Any channels which remain unassigned 
under the foregoing priorities will be assigned to the 
various communities depending on the size of the popu¬ 
lation of each community, the geographical location of 
such community, and the number of television services 
available to such community from television stations 
located in other communities. 

n For a discussion of the legal power of the Commission to establish a 
Table of Assignments snch as we are adopting here, see the Memorandum 
Opinion issued in this proceeding on July 13, 1951 (FQC 51-709). 
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64. The Commission has reviewed the above described 
principles in the light of the comments and evidence re¬ 
ceived in this proceeding. We believe it desirable to state 
in somewhat comprehensive form the various factors under¬ 
lying the establishment of the television Assignment Table. 

14212 65. At the outset it should be clearly understood 

that no single mechanical formula was utilized in the 
construction of the Table of Assignments. With the above 
priorities in mind it was necessary to recognize that geo¬ 
graphic, economic, and population conditions vary from 
area to area and even within the boundary of a single 
state; the possibility of assigning channels, for example, 
may differ as between the northern and southern seg¬ 
ments or between the eastern and western parts of the 
same state. It must be emphasized, therefore, that in estab¬ 
lishing the Table of Assignments it is not possible to follow 
a mechanical and rigid application of the basic principles 
or what was termed the “priorities” in the Third Notice. 

66. In establishing a Table of Assignments we were faced 
at the outset with the significant fact that we could not 
make all assignments in the Table within the VHF. The 
intermixture problem resulting from this situation is dis¬ 
cussed below. Secondly, propagation characteristics in the 
VHF are different in some respects from those in the TTHF. 
Primary consideration was given to the fact that the VHF 
can effectively cover large areas, and VHF was used where- 
ever possible in larger cities since such cities have broad 
areas of common interest. To achieve the benefits of VHF 
the 12 VHF channels were distributed as broadly as possi¬ 
ble. However, conflicting interests had to be adjusted. 
Thus, the Commission concluded that in order to achieve an 
equitable distribution of facilities, metropolitan centers with 
their large aggregations of people should be assigned more 
VHF channels than communities comprising fewer people. 
At the same time—and this is a basic element in the Com¬ 
mission’s assignment plan—the Commission did not believe 
that large cities should receive an undue share of the rela¬ 
tively scarce VHF channels; the Table we have adopted 
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herein reflects a substantial distribution of VHF assign¬ 
ments among smaller communities and sparsely settled 
areas. 


67. The Assignment Plan for UHF channels was co¬ 
ordinated with and made complementary to the VHF 
assignment plan. The Commission has always recognized 
that even with an extensive scattering of VHF assignments, 
the 12 channels available are not sufficient to meet the ob¬ 
jective of providing television service to all the people. 
With the additional UHF channels, however, the Commis¬ 
sion was able to formulate an assignment plan that has the 
potentiality of fulfilling the objective of Section 1 of the 
Communications Act. If all the VHF and UHF channels 

are utilized, there should be few, if any, people of the 
14213 United States residing beyond the area of television 

service. (See priorities 1 and 3.) Moreover, the 
Table has gone far in fulfilling the needs of individual com¬ 
munities to obtain local television outlets. It has provided 
at least one assignment to over 1250 communities. (See 
priority 2.) And it has attempted where possible to pro¬ 
vide each community with at least two assignments. (See 
priority 4.) 

68. Examination of the Table of Assignments makes 
clear, that in seeking to arrive at an equitable distribution 
of assignments throughout the country, the Commission has 
given consideration to population as one of the important 
criteria for distribution of assignments. Thus, it will be 
seen that for the most part, the following table reflects 
generally the number of assignments made to cities falling 
within the indicated population groupings: 


1950 Population of Cities 
(Central City) 

1,000,000 and above 
250,000-1,000,000 
50,000- 250,000 
Under 50,000 


Number of Channels 
(Total VHF and UHF) 

6 to 10 
4 to 6 
2to 4 
lor 2 
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There are of course variations from this pattern because 
of the many factors and circumstances that had to be con¬ 
sidered in connection with making a final judgment as to the 
exact number of assignments that should be made for any 
particular community. For example, consideration was 
given to the advantages of VHF channels for obtaining 
wide coverage. Also, it was considered more important 
for each of the several cities in an area to have at least one 
channel than for the largest of the cities to have the maxi¬ 
mum number of channels indicated. And as a further 
example, cutting across the criterion of population size as 
a basis for the number of channels assigned to a particular 
city was the criterion of insuring an equitable distribution 
of facilities to the several states. Thus, the Commission 
has attempted to provide at least some VHF channels to 
all states even though in some cases an assignment might 
otherwise have been made to a large metropolitan center in 
an adjacent highly urbanized state. 

69. The Commission also concluded that as a further 
assignment factor it should provide channels for non¬ 
commercial educational television service in 46 communities 
outside of metropolitan areas designated as “primarily 
educational centers. ’ ’ Certain of these communities were 
assigned one channel for non-commercial educational use, 
whereas they would otherwise not have been assigned any 
channel; others received an additional channel over and 
above the number of channels they would have otherwise 
received. Moreover, an attempt was made in so far as 
possible to assign a VHF channel to each of these educa¬ 
tional centers for educational use. In all cases, however, 
the assignments have been made on the basis of the evidence 
in the record relating to the issues presented. 
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14336 Philadelphia, Lancaster, Pennsylvania; 

Wilmington, Delaware 

339. (a) Proposed Assignments and Reservations. In 
the Third Notice the Commission proposed the following 
assignments and reservations: 

VHF UHF 

City Channel No. Channel No. 

Philadelphia, Pa. 3,6,10 17,23,29, # 35 

Lancaster, Pa. 8 21 

Wilmington, Del. 12 53, *59 

(b) Census Data. The standard metropolitan areas of 
Philadelphia, Lancaster, and Wilmington have popnlations 
of 3,671,000, 235,000 and 268,000, respectively. The cities 
of Philadelphia, Lancaster and Wilmington have popula¬ 
tions of 2,072,000, 64,000 and 110,000, respectively. 

(c) Existing Stations. WCATT, Inc. is licensed for 
station WCAU-TV, Philadelphia, on Channel 10; Triangle 
Publications, Inc. is licensed for Station WJbTL-TV, Phila¬ 
delphia, on Channel 6; Philco Television Broadcasting 
Corp. is licensed for Station WPTZ, Philadelphia, on 
Channel 3; WGAL, Inc. is licensed for Station WGAL-TV, 
Lancaster on Channel 4; WDEL, Inc. is licensed for Station 
WDEL-TV, Wilmington, on Channel 7. 

(d) WGAL, Inc. was ordered to show cause why the 
license of Station WGAL-TV should not ibe modified to 
specify Channel 8 in lieu of Channel 4 and WDEL, Inc. was 
ordered to show cause why the license of Station WDEL- 
TV should not be modified to specify Channel 12 in lieu of 
Channel 7. 

(e) Counterproposal of the Pennsylvania Broadcasting 
Company, Daily News Television Company, The City of 
Philadelphia, and Philadelphia Chamber of Commerce. The 
counterproposal of the Pennsylvania Broadcasting Com¬ 
pany requested the additional assignment of Channel 12 
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to Philadelphia to be accomplished by substituting Channel 
4 in Lancaster for Channel 8, and making other changes in 
the assignments proposed by the Commission in the Third 
Notice. The counterproposal requested that Station 
WGAL-TV, now operating on Channel 4 in Lancaster be 
continued on that channel with low power, or with 
directional antenna in the event that an increase of power 
is authorized. Daily News Television Company requested 
the additional assignment of Channel 8 or 12 to 
14337 Philadelphia. Following are the changes that would 
be made in the assignments proposed by the Commis¬ 
sion in the Third Notice: 

Pennsylvania Broadcasting 
Third Notice Go. Counter-proposal 

VHP Channel u HF Channel VHP Channel UHP Channel 
City No. No. No. No. 

Philadelphia, Pa. 3,6,10 17,23,29, *35 3,6 10,15 17,23,29, *35 

Lancaster, Pa. 8 21 4 21 

Wilmington, DeL 12 53, *59 8 53, *59 


Daily Ne 
Plan 1 


News** 


Daily News 
Plan 2 


VHP Channel UHP Channel VHP Channel UHP Channel 
City No. No. No. No. 


Philadelphia, Pa. 3,6,10,15 
Lancaster, Pa. 8 

Wilmington, DeL — 


17,23,29, *35 3,6,8,10 

21 — 

53, *59 (pins IMF) 12 


17, 23,29, *35 
21 (plus UEF) 
53,*59 


74 Daily News proposed two additional plans for the assignment of Channel 
12 in Philadelphia. One plan required the substitution of Channel 8 in Wil¬ 
mington for Channel 12 and the other plan required the substitution of 
Channel 7 in Wilmington for Channel 12. Daily News admitted, however, that 
its proposal for the assignment of Channel 12 to Philadelphia by the assign¬ 
ment of Channel 7 to Wilmington was not technically feasible and did not urge 
the proposal further. Nn consideration has, therefore, been given this pro¬ 
posal in this Beport. 

The request for the assignment of Channel 12 to Philadelphia by the 
assignment of Channel 8 to Wilmington was m ade by Daily News for the 
first time in its sworn statement. WGAL, Inc., WDEL, Inc., and Elm City 
Broadcasting Corporation filed Motions to Strike those portions of the sworn 
statement of the Daily News Television Company which introduced this new 
proposal. Paragraphs 5(b), 6, and 7 of the Order of Hearing Procednre issued 
in this proceeding on July 25, 1951, make clear that upon proper objection, 
the Commission cannot consider evidence presented in sworn statements, filed 
pursuant to Paragraph 5(b) of the Order of Hearing Procedure, which does 
not fall within the scope of the issues raised by the pleadings in response 
to Paragraph 12 of the Third Notice. The Motions to Strike testimony with 
respect to the assignment of Channel 8 in Wilmington are Granted. Accord¬ 
ingly, no further consideration has been given this request. Since the original 
proposal of Daily News requested the assignment of Channel 8 in Philadelphia, 
in so far as the Motions to Strike are addressed to this part of the counter¬ 
proposal, they are Denied. 
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14338 The city of Philadelphia and the Philadelphia 
Chamber of Commerce 75 supported the counter¬ 
proposals seeking the addition of VHF Channels 8 or 12 
for Philadelphia and adopted the engineering proposals of 
Daily News Television Company and Pennsylvania Broad¬ 
casting Company. 

(f) Statements in Support of Philadelphia Counter¬ 
proposals.™ The Philadelphia parties asserted that the 
size, wealth and industry of the city required an additional 
VHF channel; that an additional VHF channel would pro¬ 
vide Philadelphia outlets for the four existing networks; 
and that a fourth VHF channel would better serve the 
demands of advertisers for sufficient broadcast time. In 
support of these contentions, there has been submitted 
economic data concerning population, income, industry 
and number of television receivers in use, with particular 
emphasis on comparison with the Wilmington and 
Lancaster markets. 


73 WGAL, Inc., and WDEL, Inc., on September 25, 1951, filed with the Com¬ 
mission identical Motions to Strike certain portions of the testimony in the 
sworn statement of Albert M. Greenfield, President of the Chamber of Com¬ 
merce of Greater Philadelphia. The Commission is of the opinion that the 
objections go to the weight to be given to the evidence and not to its admissi¬ 
bility, materiality or competency. The Motions to Strike are Denied. 

76 WGAL, Inc., and WDEL, Inc., on September 25, 1951, filed with the 
Commission Motions to Strike directed against all of the evidence contained 
in the sworn statement of Edward D. Barker and Arthur Borowsky, filed with 
the Commission on behalf of Daily News Television Company. These Motions 
to Strike go to the weight to be given to the evidence and not to its admissibil¬ 
ity. materiality or competency. For this reason, the Motions to Strike are 
Denied. 

WGAL, Inc., and WDEL, Inc., filed substantially identical Motions to Strike 
testimony from the affidavit of Benedict Gimbel, Jr., President of Pennsylvania 
Broadcasting Company, and certain testimony and exhibits from the affidavit 
of Virginia R. Erwin, engineering affiant of Pennsylvania Broadcasting Com¬ 
pany. The Motions to Strike Mr. Gimbel’s testimony go only to the weight 
to be given to the evidence and not to its admissibility, materiality and com¬ 
petency. The Motion to Strike portions of Erwin’s sworn statement is made on 
the ground that since the Pennsylvania Broadcasting Company did not file a 
proper proposal to change Paragraph D-l, Appendix A of the Third Notice it 
cannot under Paragraph 7 of the Order of Hearing Procedure now introduce evi¬ 
dence which is inconsistent with Appendix A. We find, however, that the original 
proposal of May 7, 1951 was in conflict with Paragraph D-l, Appendix A and 
that the statement of affiant Virginia Erwin is consistent with previous plead¬ 
ings since it merely elaborates upon the original proposal. The Motions to 
Strike are Denied. 
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(g) The counterproposal of Pennsylvania Broadcasting 
Company for the additional assignment of Channel 12 to 
Philadelphia would retain WGAL-TV on Channel 4 in 
lieu of Channel 8 as proposed by the Commission. This 

would result in a co-channel assignment separation 
14339 of 132 miles between WGAL-TV and WNBT, New 
York City, and 86 miles between WGAL-TV and 
WNBW, Washington. The counterproposal of Daily 
News Television Company for the additional assignment 
of Channel 8 to Philadelphia would result in a co-channel 
station separation of 152 miles between Philadelphia and 
WNHC-TV, New Haven, Connecticut. 

(h) Oppositions to Philadelphia Counterproposals. 
Binghamton Broadcasters, Inc. and Clark Associates, Inc., 
(WNBF-TV) both of Binghamton, opposed the requests 
to assign Channel 12 to Philadelphia, The Elm City Broad¬ 
casting Corp. (WNHC-TV), New Haven, and Peoples 
Broadcasting Corp., Lancaster, opposed the requests to 
assign Channel 8 to Wilmington. NBC, Inc., opposed the 
request to assign Channel 4 to Lancaster. WDEL, Inc., 
and WGAL, Inc., opposed all the Philadelphia counter¬ 
proposals. Hearst Radio, Inc., opposed the assignment of 
Channel 12 to Wilmington for the reason that a co-channel 
separation of 156.3 miles would be created between 
W DEL-TV and WNBF-TV. Binghamton and an adjacent 
channel separation of 68.8 miles between Baltimore and 
Wilmington. 

(i) Answers to Show Cause Orders. WGAL, Inc., and 
WDEL, Inc., supported the Commission’s proposed 
assignments for Lancaster and Wilmington, respectively, 
and agreed to the modifications of the licenses of their re¬ 
spective stations specified in the Commission’s show cause 
orders. 

(j) The Philadelphia Educational Reservation. The 
Philadelphia Board of Education supported the reserva- 
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tion of Channel 35 for non-commercial educational use, 
although it stated that VHF would have been preferred. 
The Board declared that it has been a leader in educational 
television and maintains a full-time professional staff de¬ 
voted to producing radio and television programs on exist¬ 
ing commercial stations. ,The Executive Committee on 
Educational Television supported the Board of Education 
in its proposal for the mutual utilization of television 
facilities. No objectons have been filed to the proposed 
reservation. 

(k) The Wilmington Educational Reservation. The 
Wilmington Board of Public Education supported the pro¬ 
posed reservation of Channel 59 in Wilmington for non¬ 
commercial educational use. The Board filed copies of 
letters from leading educational institutions and civic 
organizations supporting the proposed reservation. The 
Board declared that the financing of the station would be 
shared by all participating educational agencies; that 
steps have already been taken to determine the cost of 
constructing and operating a television station; and that 
it has produced a number of educational programs over 
the local commercial television station and feels that it has 
the experience and resources to operate its own station. 
No objections have been filed to this proposed 
reservation. 

14340 Conclusions: The Educational Reservations 

340. On the basis of the record, the reservations of 
Channel 35 in Philadelphia and Channel 59 in Wilming¬ 
ton for non-commercial educational use are finalized. 

Conclusions: Requests for VHF Chamiels 8 and 12 

in Philadelphia 

341. The counterproposals of Pennsylvania Broadcast¬ 
ing Company and Daily News Television Company, and 
the supporting counterproposals of the City of Philadel- 
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phia and the Philadelphia Chamber of Commerce would 
assign VHF Channel 8 or 12 to Philadelphia by either 
(a) retaining a VHF assignment in Lancaster on Channel 
4 with low power, or with a directional antenna in the 
event increased power is authorized; or (b) shifting.the 
Wilmington or Lancaster VHF assignment to a UHF 
channel. No specific UHF channel is proposed but it is 
indicated that a channel in the 782-890 Me band would 
have to be used. 

342. We do not believe that a grant of any of the fore¬ 
going counterproposals is warranted. We recognize the 
size and importance of the City of Philadelphia and the 
need for the encouragement of economic competition; 
nevertheless, it is our view that under the circumstances 
presented the assignment of a fourth VHF channel to 
Philadelphia would not justify the deletion of the sole 
VHF channel from cities as large and as important as 
Lancaster or Wilmington. 

343. Moreover, in the case of Lancaster, the public would 
lose its only available local VHF service, and in the case 
of Wilmington, the state of Delaware would lose its only 
local VHF service; existing set owners would be required 
to convert to continue to get their local service. While 
the effect of assignment changes on existing sets is not a 
determinative factor here, the Commission is unable to 
find the deletion of such existing local service is warranted 
in order to provide a fourth VHF assignment to the City 
of Philadelphia. 

344. There remains for consideration the use of direc¬ 
tional antennas or operation of a low powered station in 
Lancaster in order to provide a fourth VHF channel to 
the City of Philadelphia. We have held in another part 
of this Report that all stations provided for in the Assign¬ 
ment Table must be able to operate with maximum power. 
Indeed, operation in Lancaster with the power proposed 
by Pennsylvania Broadcasting Company at the existing 




antenna height would not satisfy the minimum power re¬ 
quirements provided for in the Rules. We have also held, 
for the reasons stated elsewhere in this Report, that 
assignments must be based on operation without direc¬ 
tional antennas. 

14341 For these reasons, the Commission cannot pro¬ 
vide an assignment at Lancaster based on use of a 
directional antenna or low power. 

345. In view of the foregoing, the counterproposals of 
Pennsylvania Broadcasting Company, Daily News Tele¬ 
vision Company, The City of Philadelphia, and the Phila¬ 
delphia Chamber of Commerce are denied. 

346. An appropriate authorization to WDEL, Inc., will 
be issued to specify operation of WDEL-TV on Channel 
12. The pleadings filed by Peoples Broadcasting Co. with 
respect to the WGAL, Inc. show cause order have been 
considered elsewhere. 


Final Assignments and Reservations 


347. The following assignments and reservations are 
adopted: 


City 


VHF Chan- TJHF Chan¬ 
nel No. nel No. 


Philadelphia, Pa. 
Lancaster, Pa. 
Wilmington, Del. 


3,6.10 17,23,29, *35 

8 21 
12 53, *59 
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COUNTER STATEMENT OF QUESTIONS PRESENTED 

In order to implement a nationwide television allocation 
plan promptly and to maintain the only existing service in 
a communitv, the Federal Communications Commission con- 
ditionally modified a station license to specify the new 
channel assigned to the community under the allocation 
plan. The authorization to operate on the new channel is 
limited to minimum power and is subject to being with¬ 
drawn after the completion of a comparative hearing be¬ 
tween the existing licensee and a new applicant to select a 
regular licensee for the new channel. 

In the opinion of respondent and intervenor-appellee the 
questions presented are: 

1. Whether the Commission’s television allocation plan 
is violative of Section 307(b) or 309(b) of the Communica¬ 
tions Act. 

2. Whether the conditional authorization was a reason¬ 
able exercise of the Commission’s power to modify licenses 
under Section 316(a) of the Act and is consistent with the 
rule of Ashbacker Radio Corporation v. Federal Com¬ 
munications Commission, 326 U.S. 327. 
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counter statement as to jurisdiction 

It is clear that only one of the two consolidated actions 
here presented can properly be maintained. Case No. 11,626 
is a petition for review under Section 402 (a) of the 
Communications Act, and Case No. 11,635 is an appeal under 
Section 402(b) of the same Act. Both actions attack the 


(i) 


same orders of the Commission, yet the two review provi¬ 
sions are mutually exclusive. Section 402(b) enumerates 
certain classes of orders which are to be appealable; Sec¬ 
tion 402(a) provides the procedure for reviewing Commis¬ 
sion orders except those appealable under Section 402(b). 1 

The action of the Commission here at issue was a modifi¬ 
cation of a station license on the Commission’s own motion 
pursuant to Section 31G of the Act. Petitioner-appellant 
(hereinafter called “petitioner” or “Peoples”) urges 
in No. 11635 that jurisdiction is conferred by Section 
402(b)(6) which provides for appeal by one who is ag¬ 
grieved “by any order of the Commission granting or 
denying any application” described in paragraphs (1), 
(2), (3) and (4) of the section. Since the order in ques- 


1 These sections provide: 

“See. 402(a) Any proceeding to enjoin, set aside, annul, or sus¬ 
pend any order of the Commission under this Act (except those 
appealable under subsection (b) of this section) shall be brought 
as provided by and in the manner prescribed in Public Law 001, 
Eightv-first Congress, approved December 29, 1950. 

“(b) Appeals may be taken from decisions anti orders of the 
Commission to the United States Court of Appeals for the District 
of Columbia in any of the following cases: 

“(1) By any applicant for a construction permit or station li¬ 
cense. whose application is denied by the Commission. 

“(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is denied by 
the Commission. 

“(3> By any party to an application for authority to transfer, 
assign, or dispose of any such instrument of authorization, or any 
rights thereunder, whose application is denied by the Commission. 

“(4) By any applicant for the permit required by section 325 
of this Act whose application has been denied by the Commission 
or by any permittee under said section whose permit has been re¬ 
voked by the Commission. 

“(5) By the holder of any construction permit or station license 
which has been modified or revoked by the Commission. 

“(6) By any other person who is aggrieved or whose interests are 
adversely affected by any order of the Commission granting or 
denying any application described in paragraphs (1), (2), (3) and 
(4) hereof. 

“(7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 

“(8) By any radio operator whose license has been suspended by 
the Commission.” 


3 


tion was not the grant or denial of an application, it is 
apparent that it does not fall within the express terms of 
this provision. Consequently, it would appear that the 
action lies under Section 402(a). See Scripps-Howard 
Radio Inc. v. Federal Communications Commission, 316 
U.S. 4, S. 

While we believe that the express statutory language 
above discussed is controlling, we recognize that the fine 
distinction between Section 402(a) cases and 402(b) cases 
frequently seems purposeless. 2 And it must also be noted 
that the legislative history of the recent Communications 
Act Amendments of 1952, 66 Stat. 718, suggests that Con¬ 
gress intended by those amendments to bring all judicial 
review of Commission broadcast licensing actions under 
Section 402(b). See S. Rep. 44, 82d Cong., 1st Sess., 
p. 11, 1 Pike & Fischer R.R. p. 10:284. 3 But it would seem 
that the section failed to carry out its purpose as to Com¬ 
mission actions of the character involved in the cases at bar 
and the Section 402(b) proceeding should be dismissed. 4 

The principal differences between Section 402(a) and 

2 See discussion of this question in Brief for the United States in 
Transit Riders Association v. United States and Federal Communi¬ 
cations Commission , Case No. 11574, now awaiting argument. 

3 The report states: “Subsection (b) attempts a more precise and 
comprehensive definition of the jurisdiction of the United States 
Court of Appeals for the District of Columbia in cases appealed 
from the Commission. The language of this subsection, when con¬ 
sidered in relation to that of subsection (a), also would make clear 
that judicial review of all cases involving the exercise of the Com¬ 
mission’s radio-licensing power is limited to that court. Under 
present law, confusion and controversy have arisen concerning what 
decisions and orders of the Commission might become the subject 
of judicial review and in what court. This has been carried to the 
point where the time and effort of both litigants and courts have 
been too much taken up with jurisdictional problems rather than 
with the merits of particular cases. Enactment of this subsection 
is designed to obviate this difficulty.” 

4 The 1952 amendments to the Communications Act did broaden 
the categories of appealable orders under Section 402(b). Thus 
license revocation orders and license transfers were formerly review- 
able under Section 402(a) ( Scripps-IIoward case supra; Federal 
Communications Commission v. Columbia Broadcasting System of 
California, 311 U.S. 132) but are now expressly reviewable under 
Section 402(b). 
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402(b) procedures relate to (1) the time within which to 
bring the action; (2) whether the United States is named 
as a respondent; and (3) whether jurisdiction is limited to 
this Court, or whether the action may be brought in some 
other Court of Appeals. We respectfully urge that a reso¬ 
lution of the jurisdictional question presented is appropri¬ 
ate in light of the inconsistency between the actions which 
have been consolidated here, and that such resolution will 
be most helpful to the bar generally as well as to the United 
States and the Commission in future Communications 
Act cases. 

COUNTER STATEMENT OF THE CASE 

These cases involve the validity of a temporary order 
by the Commission to the licensee of the only television 
station in Lancaster, Pennsylvania (Intervenor WGAL, 
Inc.) to shift from VHP Channel 4 to VHP Channel 8 
(App. 74). 5 The order thus modifying the license of "WGAL, 
Inc. is in terms subject to withdrawal depending on the out¬ 
come of a comparative hearing to determine whether 
WGAL, Inc. or a new applicant for Channel 8, petitioner, 
should be selected as the regular licensee for Channel 8.® 


5 References to the Joint Appendix filed with this Court are 

designated in this brief as (App.-). References to the record of 

the proceedings before the Commission filed with this Court pur¬ 
suant to Section 6 of the Judicial Review Act of 1950 (5 U.S.C. 
Chapter 19a, Section 1036) and Section 402(d) of the Communica¬ 
tions Act of 1934. as amended, but not included in the Joint Ap¬ 
pendix, are designated (R. -). By Order of January 27, 1953 

this Court granted a motion by the Commission to include the first 
36 volumes of the transcript of record in Case No. 11.462. Radio 
Wisconsin, Inc. v. United States of America, as a part of the record 
in the above-entitled cases. This portion of the record consists of 
the record of the proceedings (Dockets 8736, 8975. 9175 and 8976) 
before the Commission in the television allocation hearings held be¬ 
tween 194S and 1952 which resulted in the adoption of a nation¬ 
wide allocation plan in the Sixth Report and Order issued April 
14. 1952. Volumes 37 and 38 of the record herein subsequently 
filed with this Court contain material peculiar to the Lancaster, 
Pennsylvania allocations and the cases presently before this Court. 

K Case No. 11,626 is a petition for review (App. 2-13) of an order 
of the Commission contained in a Memorandum Opinion and Order 
adopted September 16, and released September 18, 1952 (App. 74) 
insofar as it authorized WGAL, Inc., to operate television station 
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The events which, led to the present controversy have been 
numerous and complex. We shall state the significant 
procedural steps in some detail below, however, because 
they place in perspective the circumstances which neces¬ 
sitated the conditional authorization here at issue, and 
because petitioner’s statement (Br. 1-7) is incomplete. 

A. Origins of Television Rule-Making Proceedings and 
Lancaster Television Service. 

On November 28, 1945 the Commission first adopted 
Section 3.606 of its Rules which contained a table showing 
an allocation of television channels to metropolitan dis¬ 
tricts in the United States. The Rule stated that the table 
set forth channels available for the areas indicated and 
that it would be revised from time to time depending upon 
the demand for television stations which might exist in the 
various cities. 7 The only channel assigned to Lancaster 
under this table was VIIF Channel 4. On January 8, 1948 
AYGAL, Inc. was licensed to operate a station (known as 
“AA'GAL-TV”) on channel 4 as a “community station.” 8 


AVGAL-TV at Lancaster, Pennsylvania on television Channel 8, and 
for review of a Commission Memorandum Opinion and Order re¬ 
leased November 5, 1952 (App. 105) insofar as it dismissed a peti¬ 
tion for reconsideration of that action which was filed by Peoples 
Broadcasting Company on October 20, 1952 (App. 98). 

Case No. 11,635 is an appeal (App. 13-22) from the above- 
described decision of September 16, 1952, authorizing the issuance 
of a television construction permit to AVGAL, Inc. for operation on 
Channel 8 and the Commission’s action in issuing such a construc¬ 
tion permit on September 16, 1952 (App. 70). 

7 For discussion of Section 3.606 and allocation table of 1945 
see In re Yankee Network , Inc., 12 F.C.C. 751 (1948). 

* The Commission’s Rules and Regulations governing tele¬ 
vision stations and its television allocation plan in effect prior 
to the adoption of the Sixth Report and Order, April 14, 1952, 
utilized only VHF channels 1 through 13 and classified stations as 
community, metropolitan or rural stations. The allocation table 
then set forth in Section 3.606 of the Rules listed only the first 140 
metropolitan districts and provided that “stations in other metro¬ 
politan or city areas not listed in the table will not be assigned 
closer than 150 miles on the same channel or 75 miles on adjacent 
channels” except in certain circumstances. 

Section 3.604 defined metropolitan stations as “designed pri- 
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On May 6, 1948 the Commission issued a “Notice of Rule 
Making” (FCC 48-1569, Docket Nos. 8975 and 8736) 
designed to amend the table of assignments set out in 
Section 3.606 of its Rules. The allocation plan there pro¬ 
posed would have made no change in the Lancaster as¬ 
signment. 9 

During the hearings held by the Commission pursuant to 
the May 6, 1948 Notice, evidence was introduced which 
indicated the necessity for a revision of the Commission’s 
Rules and Standards governing television service, and on 
September 30 of that year the Commission issued a Report 
and Order to the effect that, pending such revision, no new 
or pending applications for new television stations would 
be acted upon by the Commission, and that pending appli¬ 
cations or those which might be later filed would be placed 
in the Commission’s pending files. The allocations pre¬ 
viously proposed were withdrawn on July 11,1949, when the 
Commission issued a Notice of Further Proposed Rule 
Making in which it set forth a new proposed table of allo¬ 
cations (R. 1-75, Case 11,462). The July 11, 1949 Notice 
proposed to retain VHF Channel 4 in Lancaster and to add 
UHF Channels 26 and 28. 


manly to render a sendee to a single metropolitan district or a 
principal city and to the rural area surrounding such metropolitan 
district or principal city” and they were limited to a maximum 
of 50 kilowatts effective radiated peak power with antenna having a 
height of 500 feet above the average terrain. Metropolitan sta¬ 
tions could be assigned to channels 2 through 13. 

Section 3.603 of the Rules at that time described a community 
station as “designed primarily for rendering service to the smaller 
metropolitan districts or principal cities.” Channel 1 was assigned 
exclusively for community stations but Channels 2 through 13 
could also be used, provided their use as community stations com¬ 
plied with the mileage separations provided in Section 3.606, which 
contained the metropolitan district allocation table. Section 3.603 
provided the power of a community station was not to exceed 
an effective radiated peak power of 1 kilowatt and the maximum 
antenna height was 500 feet above average terrain. 

Sections 3.603-3.606 as they appeared prior to their recent amend¬ 
ment in the Sixth Report and Order arc set forth in the Federal 
Register, Vol. 16, Part 1, p. 847, January 30, 1951. 

9 A Supplemental Notice of Proposed Rule Making issued July 
16,1948, likewise made no further changes in the proposed Lancaster 
assignment. 
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On May 15, 1950 petitioner filed an application for a 
television station at Lancaster and requested Channel 9 
(File BPCT-654). Channel 9, never having been allocated 
or proposed for Lancaster in any Commission rule-mak¬ 
ing proposal, the Commission returned this application to 
the applicant (R. 220). On June 30, 1950 Peoples filed 
an amended appearance in the television allocation pro¬ 
ceeding wherein it offered a counter-proposal to that of 
the Commission’s by requesting the assignment of Channel 
9 to Lancaster (R. 3826, Case 11,462). This was accepted 
for filing by the Commission by Order of August 2, 1950 
(R. 3832, Case 11,462), and on August 3, 1950 Peoples re¬ 
submitted its application for Channel 9 (R. 177). 

B. The Third Notice and the Proposed Deletion of Chan¬ 
nel 4 in Lancaster. 

On March 22,1951 the Commission issued its “Third No¬ 
tice of Further Proposed Rule Making” (R. 7765-7878, 
Case No. 11,462), which contained a new proposed table of 
television allocations. This Notice proposed to delete 
Channel 4 from Lancaster and to allocate VHF Channel 
8 and UHF Channel 21 to Lancaster (R. 7848, Case 11,462; 
App. 116-117). 

In the Third Notice, the Commission stated that it pro¬ 
posed to alter television authorizations of existing sta¬ 
tions in 31 instances. The Commission explained that 
three of these alterations resulted from its efforts to ar¬ 
rive at an equitable distribution of television channels be¬ 
tween the United States and Canada and that the remain¬ 
ing 28 channel substitutions “resulted from the Commis¬ 
sion’s efforts to reduce interference, make available a rea¬ 
sonable number of channels and to effect the maximum 
utilization of VHF television channels in the United States” 
(App. 116). In this latter group of proposed changes 
was the proposal that WGAL, Inc. be shifted from Chan¬ 
nel 4 to Channel 8. The Commission stated that if the 
allocation table should be adopted, the Commission would 
“modify the licenses and construction permits” held by 
the licensees and permittees listed therein “so as to sub- 
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stitute in their respective authorizations the proposed 
channels in place of their present existing assignments” 
(App. 117). The Notice then provided (ibid): 

Accordingly, pursuant to the provisions of Sections 
303(f) and 312 (b) 10 of the Communications Act of 
1934, as amended, the licensees and permittees listed 
in paragraph “8” above are directed to Show Cause 
in these proceedings and in accordance with the proce¬ 
dures hereinafter set forth why their licenses and 
permits should not be modified as set forth in para¬ 
graph “8” above in the event the Commission deletes 
from their respective cities the channels listed under 
the heading “Present Channel Assignment” and sub¬ 
stitutes therefor the channels listed under the head¬ 
ing “Proposed Channel Assignment.” 

The Third Notice requested parties to postpone filing ap¬ 
plications or amendments pending a final determination of 
the proceeding. On May 4,1951, however, Peoples amended 
its application to request Channel 8, the VHF channel now 
proposed for Lancaster (R. 222). 

On May 7, 1951 WGAL, Inc. filed an acceptance of the 
channel modification proposed in the show cause order 
and requested that the change of frequency be made 
final at the earliest possible date (App. 34, 35). On the 
same day Peoples filed a Petition of Objections requesting 
that the show cause order with respect to 'WGAL be set 
aside and that petitioner be afforded a comparative hear¬ 
ing on its application for Channel 8 before any assign¬ 
ment of that channel to WGAL (R. 5). WGAL filed an 
Opposition on July 11, 1951 (R. 10). 

C. The Sixth Report and Order 

Further pleadings concerning these questions were filed 
by both WGAL (R. 20, 21, 32, 39) and Peoples (R. 15, 29) 
between June, 1951 and April 14, 1952 when the Commis¬ 
sion concluded its television allocation rule-making pro¬ 
jection 312(b) of the Communications Act formerly provided 
for modification of licenses. Section 31G of this Act. as amended by 
Communications Act Amendments, 1952, effective July 16, 1952, 
66 Stat. 718, 47 U.S.C. 316, now contains these provisions. 






ceeding and issued its Sixth Report and Order (R. 14185, 
Case 11,462) in which it adopted the proposed assign¬ 
ments for Lancaster (App. 126-132). On the same day the 
Commission issued a Memorandum Opinion and Order 
(App. 37) in which it dismissed as moot the May 7, 1951 
objections to the Third Notice in which Peoples had re¬ 
quested a comparative hearing for Channel 8 in Lancaster. 
In that Opinion the Commission pointed out that Peoples 
had filed both its original application for Channel 9 11 and 
its amendment specifying Channel 8 in the period during 
which the assignment of new television stations was sus¬ 
pended by the Commission and before the rule-making al¬ 
location proceedings were concluded. The Sixth Report 
and Order had required that all applications filed prior 
to April 14, 1952 should be amended by the filing of a new 
and complete application (R. 14683, Case 11,462). The 
Commission, while dismissing Peoples’ application as 
moot, reserved the question of its possible right to a com¬ 
parative hearing with WGAL, Inc. on Channel 8 in the 
event that Peoples should file an amended application for 
that channel (App. 40). 

On April 29, 1952 12 following the Sixth Report and 
Order but before its effective date (June 2, 1952), WGAL, 
Inc. filed an application for renewal of its license on Chan¬ 
nel 4 (File BRCT-50), then due to expire on August 1, 
1952. 

D. The Filing of Peoples* Amended Application and 
New Request for Comparative Hearing. 

On May 29, 1952 WGAL, Inc. filed its application for 
Channel 8 (R. 292) with a statement that such application 
was being filed pursuant to the Show Cause Order pre- 

11 The Opinion incorrectly states that the July 11, 1949 notice of 
rule-making had proposed the assignment of Channel 9 to Lancaster. 
As explained herein, the Commission never proposed the assign¬ 
ment of Channel 9 to Lancaster, but petitioner made a counter¬ 
proposal to this effect on August 2, 1950. 

12 The Commission inadvertently referred to this date as May 
29, 1952 in a later Memorandum Opinion and Order of Septem¬ 
ber 16, 1952 (App. 80). 
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viously accepted by it (R. 290.) On the same day Peo¬ 
ples amended its application for Channel 8, filed during 
the “freeze”, to comply with the new rules and standards 
(R. 227-276). Simultaneously Peoples filed a Petition for 
Reconsideration or Rehearing (App. 41) asking the Com¬ 
mission to reconsider its Memorandum Opinion of April 
14, 1952, to set aside the show cause order directed to 
WGAL, Inc. and to grant it a comparative hearing prior 
to any assignment of Channel 8 to WGAL. An answer 
was filed by WGAL, Inc. on June 6 (R. 65) and on June 
12,1952 Peoples filed a petition requesting the Commission 
to designate for comparative hearing its amended applica¬ 
tion and WGAL, Inc.’s application for Channel 8 (R. 76). 
It also requested consolidation with that proceeding of 
WGAL Inc’s application for renewal on Channel 4 in the 
event that the renewal application were regarded as an 
application for renewal on Channel 8 or as a prerequisite to 
a grant of WGAL’s application for a construction permit 
for operation on Channel 8. Otherwise, the petition stated, 
Peoples had no objection to operation by WGAL-TV on 
Channel 4, as requested in the renewal application (R. 80). 

On June 23, 1952, WGAL, Inc. filed a Petition for Re¬ 
hearing and Request for Issuance of Order of Modification 
of License in which it asked the Commission to issue an 
order modifying its license to specify Channel S, as had 
been proposed in the Third Notice, in view of the fact 
the assignments proposed for Lancaster had been adopted 
and WGAL, Inc. had consented to the proposed modifica¬ 
tion of its license. 

On July 30, 1952 the Commission granted WGAL’s ap¬ 
plication for renewal of license on Channel 4 for one year 
to August 1, 1953. It is stated on the face of that license 
that “This action is subject to the final determination of 
the matters raised in Docket No. 8736, et al. with respect 
to the show cause order -which would require Station 
WGAL to change frequency from Channel 4 to Channel 8” 
(File BRCT-50). 
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E. The Memorandum Opinion and Order of Septem¬ 
ber 16, 1952 

In a Memorandum Opinion and Order adopted Septem¬ 
ber 16, 1952 (App. 74) the Commission granted Peoples’ 
request for comparative hearing of its application and the 
application of WGAL, Inc. for Channel 8 at Lancaster. 

The Commission pointed out that in the television al¬ 
location proceeding it had made a rule-making determina¬ 
tion with respect to Lancaster to the effect that Channel 8 
should be substituted for Channel 4, but that it had not 
made the adjudicatory determination with respect to the 
licensing of anyone to operate on that channel. With 
respect to that question, the Commission held that under 
the rule of Ashbacker Radio Corporation v. Federal Com¬ 
munications Commission, 326 U.S. 327, a comparative hear¬ 
ing between WGAL, Inc. and petitioner should be con¬ 
ducted to select the licensee (App. 86). 

There remained for consideration the question of WGAL- 
TV’s interim operation pending the outcome of the com¬ 
parative hearing. The Commission concluded that it had 
three alternative courses of action (App. 87). 

First, WGAL-TV could have been authorized to con¬ 
tinue operation on Channel 4 until the comparative hear¬ 
ing was concluded. This alternative the Commission re¬ 
jected as not being in the public interest, principally for 
the reasons which made it necessary for the Commission 
to decide, in its television rule-making proceedings, that 
Channel 4 must be deleted from Lancaster, and Channel 
8 substituted in its place. Station WGAL-TV, operating 
on Channel 4 in Lancaster, was separated by 132 miles 
from Station WNBT, operating on Channel 4 in New York 
City, and by only 86 miles from Station WNBW, operat¬ 
ing on Channel 4 in Washington, D. C. These conditions 
were contrasted with the 170-mile minimum co-channel 
separation provided for in the Commission’s Rules (App. 
88 ). 

The Commission found that these inadequate mileage 
separations had resulted in serious degradation and limita- 
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tion of the service rendered by all three of these stations, 13 
and had prevented many people, particularly in the vicinity 
of Lancaster, from receiving any television service. Fur¬ 
thermore, Stations WXBT and WXBW were eligible to 
apply for authority to increase their power to the maximum 
provided in the Commission’s new Rules, 14 which would 
permit each of those stations to provide a new sendee to 
additional areas. However, if WGAL-TV were to continue 
to operate on Channel 4 pending the outcome of the com¬ 
parative hearing with Peoples, a grant of authority to Sta¬ 
tions WXBT and WXBW to operate with maximum power 
would have resulted in further serious degradation in 
the service provided by Station WGAL to Lancaster. 15 
These reasons caused the Commission to conclude that the 
public interest would not be served by the continued opera¬ 
tion of Station WGAL on Channel 4 pending the termina¬ 
tion of the comparative hearing (App. 88). 

The second alternative available to the Commission would 
have involved termination of all operation by WGAL until 
the comparative proceeding concerning Channel 8 was com¬ 
pleted. This alternative the Commission rejected as un¬ 
worthy of serious consideration in view of the fact that 
it would involve depriving Lancaster of its only existing 
local television service (App. 88). 

The third alternative was to modify Station WGAL’s 
license by granting it a conditional authorization to operate 

13 Operating on Channel 4 in Lancaster under existing conditions, 
station WGAL-TV had a service area estimated at 407 square 
miles. This area is less than one-third of the area which station 
WGAL-TV would have served, operating on Channel 4 with the 
same power and antenna it then employed, if it were not receiv¬ 
ing interference from stations WXBT and WXBW. The latter 
stations received interference from station WGAL-TV in areas 
estimated at 103 square miles and 960 square miles respectively. 

14 WXBT, which operated with 18.3 kw power with a 1445 foot 
antenna, could be permitted to increase its power to 30 kw with the 
same antenna height, while WXBW, which operated with 20.5 kw 
with a 330 foot antenna, could be permitted to increase power to 
100 kw and its antenna height to 1000 feet. 

15 With both stations WXBT and WXBW operating at maximum 
power, station WGAL-TV’s service would be reduced to an esti¬ 
mated 69 square miles. 
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on Channel 8 pending the conclusion of the comparative 
hearing. This course offered the advantage of eliminating 
the existing degradation of service in Lancaster and the 
other areas suffering mutual interference on Channel 4. 
It would also make feasible issuance of authorizations 
permitting the Washington and New York stations on Chan¬ 
nel 4 to increase power and coverage as contemplated in the 
Commission’s rules (App. 90). 

The Commission concluded that adoption of this alterna¬ 
tive would not prejudice petitioner in the comparative hear¬ 
ing which the Commission was proposing to hold. The 
Commission concluded in this connection that the Ashbacker 
rule 10 did not preclude a conditional authorization to 
WGAL, Inc. to provide interim service pending deter¬ 
mination of the comparative hearing. It emphasized the 
public need for a prompt shift in the Lancaster channel 
and the importance of furnishing continued and improved 
service to the people of Lancaster, pending final selection 
of a licensee for Channel 8. Reference was also made to 
the Commission rule which sets forth the categories of 
cases in which conditional grants might be made (App. 
90): 17 


10 Ashbacker Radio Corp. v. Federal Communications Commis¬ 
sion, 326 U.S. 327. 

17 Section 1.385(e) of the Commission’s Rules provides in part 
as follows: 

“Designation for hearing. Applications will be designated for 
hearing in the following cases: 

# * # * * 

“(e) Where a grant of the application would preclude the grant 
of an application or applications mutually exclusive with it. 
However, the Commission may, if public interest will be served 
thereby, make a conditional grant of one of the applications and 
designate all of the mutually exclusive applications for hearing. 
Such conditional grant will be made upon the express condition 
that such grant is subject to being withdrawn if at the hearing 
it is shown that public interest will be better served by a grant of 
one of the other applications. Such conditional grants will be is¬ 
sued only where it appears: 

* « * « « 

“(2) That public interest requires the prompt establishment of 
radio service in a particular community or area ...” 



14 


Iii our view the instant case presents a particularly 
appropriate situation for the application of this rule. 
For * * * it will make possible, as no other available 
action would, the prompt furnishing of television serv¬ 
ice to those persons presently residing within areas 
receiving interference to WGAL’s transmissions as a 
result of the seriously substandard separations on 
Channel 4 between Lancaster and New York and Wash¬ 
ington respectively. Further, the operation of WGAL- 
TV on Channel S in lieu of Channel 4 will remove inter¬ 
ference presently caused by WGAL-TV to the opera¬ 
tion of stations WNBW and WNBT, thus expanding 
the areas in which those stations provide an adequate 
service. In addition, this solution makes it possible for 
station WNBW and WNBT to render a new service to 
additional areas since they will be able to operate with 
the maximum power provided for in our rules. 

The Commission also recognized that any possible 
advantage that might accrue to WGAL, Inc. in the com¬ 
parative hearing by the expenditure of funds to change 
the operation of station WGAL-TV from Channel 4 to 
Channel 8 should be minimized. For that reason inter 
alia , the Commission refused to permit WGAL, Inc. to 
expend the substantial funds necessary to construct a sta¬ 
tion to operate with full power on Channel 8. Instead the 
Commission provided that the interim operation on Channel 
8 should be limited to the minimum power permitted by the 
Commission’s Buies (App. 91). 18 

Based upon all of these factors, the Commission deter¬ 
mined that the public interest required that station WGAL- 

18 Petitioner states (Br. 6) that the power authorized was stated by 
the Commission to be the “minimum power authorized under the 
Rules” when in fact the grant actually authorized power of more 
than 7 kilowatts effective radiated power (App. 71). Section 
3.614(a) of the new television rules establishes as minimum re¬ 
quirements for cities having a 1950 population of between 50,000 
and 250,000. such as Lancaster, the equivalent of 3 dbk (2 kw) at 
an antenna height of 500 feet as determined by Figure 1, Appendix 
C. The antenna of WGAL-TV has an elevation above average 
terrain of 272.7 feet (App. 55) and the Commission determined 
that, under Figure 1. Appendix C. of its new television standards, 
7.2 kw effective radiated power would be the equivalent of an 
antenna height-power combination of 500 feet —3 dbk. 
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TV’s license be modified to authorize operation on Chan¬ 
nel 8 in Lancaster with minimum power permitted under 
the Commission’s Rules, subject, however, to being with¬ 
drawn upon determination of the comparative hearing be¬ 
tween WGAL, Inc. and petitioner for regular license on 
Channel 8 in Lancaster (App. 90). A construction permit 
was thereafter issued for such operation (App. 70). 

F. The Memorandum Opinion and Order of November 
3,1952. 

On October 20, 1952 Peoples protested the Commission’s 
action “purporting to grant an application of WGAL, Inc. 
for operation of Station WGAL-TV at Lancaster, Pennsyl¬ 
vania, on Channel 8 with minimum power” (App. 96). A 
Petition for Reconsideration, raising substantially the same 
points, was filed by Peoples at the same time (App. 98). 

In a Memorandum Opinion and Order adopted November 
3, 1952 (App. 105), the Commission considered and dis¬ 
missed the protest and petition for reconsideration which 
Peoples had filed on October 20, 1952. The Commission 
pointed out that the right of protest in Section 309(c) of the 
Act in terms applies only to a grant without hearing under 
Section 309(a) of an application under Section 308 (App. 
110). The protest was dismissed on the ground that Sec¬ 
tion 309(c) did not apply since the Commission’s action was 
a modification on the Commission’s own motion under Sec¬ 
tions 303(f) and 316, and not a grant of an application pur¬ 
suant to Section 308. 

In its petition for reconsideration, Peoples had alleged 
that the expenditure of funds necessary to make possible 
an interim operation on Channel 8 at minimum power might 
prejudice Peoples in the comparative hearing on its pending 
application for the same channel. The Commission made 
clear that since WGAL, Inc. was an applicant for renewal 
of license, Peoples was entitled to a full comparative hear¬ 
ing with WGAL, Inc. for regular authorization on Channel 
8. The decision states (App. 112): 

The license term of WGAL-TV had expired on August 
1,1952, and was renewed by the Commission condition- 
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ally subject to the final determination of these proceed¬ 
ings. Accordingly, upon consideration of the mutually 
exclusive applications filed by WGAL, Inc. and Peoples, 
and in view of the fact that the license term of WGAL- 
TV had expired, the Commission concluded that it was 
required to designate these applications for hearing to 
determine on a comparative basis which would be 
granted. 

The Commission reiterated its view that the necessity for a 
comparative hearing did not preclude the issuance of a con¬ 
ditional authorization prior to the comparative hearing, and 
that the proposed expenditure of funds by WGAL, Inc. would 
not be permitted to prejudice Peoples’ interests. The remote 
possibility of some prejudice to Peoples was held insufficient 
to outweigh the public interest in the interim use of the 
channel by WGAL-TV. 19 

On November 25, 1952 Peoples filed its Petition for Re¬ 
view in Case No. 11,626 and on December 5, 1952 Peoples 
filed its Notice of Appeal in Case No. 1] ,635. The cases have 
been consolidated (order dated January 15, 1953). On 
December 19,1952 a stay of the order conditionally modify¬ 
ing WGAL’s license to provide for operation on Channel 8 
was unanimously denied bv this Court, and WGAL-TV is 
now operating on Channel 8. 

SUMMARY OF ARGUMENT 

I 

The nationwide television allocation plan which occa¬ 
sioned the conditional authorization to shift channels here 
at issue is a valid exercise of the Commission’s rule-making 
powers. Section 303 of the Act authorizes the Commission 

19 The Commission recognized that construction by WGAL to 
operate on Channel 8 with minimum power would require an ex¬ 
penditure of approximately SI40,000, but felt that the difference 
in cost between this and the sum of $497,000 (over three times as 
large) which WGAL estimated construction for regular operation 
with full power would cost was substantial. The Commission 
pointed out that it was this substantial additional expense which 
was avoided by the issuance of the conditional authorization to 
operate with minimum power (App. 115). 
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to conduct such a rule-making proceeding and nothing in 
Section 307(b) prohibits the allocation of television facilities 
by rule-making. Nor does the right of an applicant under 
Section 309 of the Act to a hearing on its application pre¬ 
vent the Commission from adopting general rules defining 
elements of public interest in advance of licensing proceed¬ 
ings. 

II 

A. The conditional modification of WGAL, Inc.’s license 
to specify channel 8 at minimum power pending the outcome 
of the comparative hearing for a regular license on chan¬ 
nel 8 was a reasonable and lawful exercise of the Com¬ 
mission’s authority under Section 316(a) of the Act. The 
Commission’s action is not rendered unlawful by reason 
of the fact that the licensee consented informally rather 
than by filing of a formal application. The entire statutory 
scheme indicates that modifications may be made on the 
Commission’s own motion, without any affirmative action 
by the licensee. 

B. The validity of the conditional authorization for chan¬ 
nel 8 does not depend upon the validity of the conditional 
renewal of WGAL, Inc’s license on channel 4, since the li¬ 
cense on channel 4 would have continued in force by opera¬ 
tion of law in any event. Moreover, the renewal on chan¬ 
nel 4 was clearly lawful and reasonable as an interim action 
to maintain television service in Lancaster until the shift 
to channel 8, necessary to effectuate the allocation plan, 
could be made. 

C. There is no basis for the contention that the condi¬ 
tional authorization was not issued pursuant to the show 
cause order. Not only was that order not revoked, as peti¬ 
tioner contends, but the Commission explicitly indicated 
that it was acting pursuant to the show cause order. 

D. The alteration of WGAL, Inc’s license here involved 
was plainly of a character which falls within the concept 
of modification since the licensee will continue to provide 
television service to the same general area. 

E. The Commission has not taken any action contrary 






18 


to the rule stated in Ashbacker Radio Corp. v. Federal 
Communications Commission, 326 U.S. 327. It is entirely 
unrealistic to argue that the Commission has changed the 
position of Peoples from that of an applicant for Channel 8 
contending against a similar applicant for that channel to 
the position of an applicant seeking to displace WGAL, 
Inc. as an existing licensee on Channel 8. WGAL, Inc. has 
been the only existing Lancaster television licensee for 
over four years. The Commission’s temporary, condi¬ 
tional modification of the WGAL license to permit opera¬ 
tion with minimum power on Channel 8 was necessary to 
maintain television service in Lancaster but it in no way 
prejudiced Peoples in the comparative hearing for a regular 
license on Channel 8 which the Commission has ordered. 
This case differs markedly from Ashbacker where the Com¬ 
mission had made an outright unconditional grant to one 
of two applicants before holding a hearing on the other’s 
application. And in Ashbacker there were no findings of 
urgent public necessity for the grant at issue; here the 
Commission has reasonably found that such a necessity 
exists. 

The conditional authorization to WGAL, Inc. is valid in 
all respects, and should be sustained. 

ARGUMENT 

These actions challenge the lawfulness of the Commis¬ 
sion’s conditional modification of the television station li¬ 
cense of WGAL, Inc. to specify channel 8, Lancaster, at 
7.2 kw power, such modification to remain in force pend¬ 
ing the outcome of a comparative hearing between WGAL, 
Inc. and petitioner to determine which shall be the regular 
licensee of channel 8. 

Petitioner does not challenge the Commission’s deter¬ 
mination that a shift of the Lancaster television station 
from channel 4 was necessary to aid in the implementation 
of the nationwide television allocation plan adopted in the 
Commission’s Sixth Report. In any event such a challenge 
could not be sustained. A prompt change in the channel 
utilized in Lancaster was plainly necessary to give im- 


proved service in the Lancaster area and to make possible 
improved service by the New York and Washington sta¬ 
tions operating on channel 4. These stations had been 
rendering degraded service in substantial areas because of 
the sub-standard mileage separation from the Lancaster 
station {supra, p. 11). 

Petitioner suggests that the Commission might have au¬ 
thorized a temporary and conditional operation by WGAL- 
TV on UHF channel 21 instead of channel 8. This in effect 
would have deprived Lancaster of its only existing tele¬ 
vision service as effectively as a termination of the opera¬ 
tions of WGAL-TV. Station KPTV, Portland, Oregon, was 
the first UHF station to go on the air in the United States, 
and that was on September 20, 1952. Petitioner must be 
aware of the fact that even now only a minute portion of 
television sets in use are equipped to receive UHF broad¬ 
casts. 

The shift of channel assignment actually ordered was 
one of 31 such changes found necessary to accommodate 
previously existing channel assignments to the new alloca¬ 
tion plan. The language used by the Commission in deny¬ 
ing an administrative stay of a number of these other shifts 
is apposite here (Logansport Broadcasting Corp., 8 Pike 
& Fischer, R. R. 659, 666): 

In promulgating a new Table of Assignments in 
these proceedings, the Commission directed a number 
of operating stations to show cause why they should 
not change frequency in order “to reduce interference, 
make available a reasonable number of channels and 
to effect the maximum utilization of VHF television 
channels in the United States”. Petitioner by its re¬ 
quest for a stay seeks to delay action on several of 
these vital changes in frequency. These channel shifts 
underlie the effectiveness of the assignment plan , and 
failure to effectuate them promptly will preclude the 
effective operation of the Commission’s new television 
assignment plan in this area. A stay of action on the 
foregoing authorizations and channel shifts would to 
this extent, defeat the purpose of our assignment plan 
and would, in effect, reimpose the “freeze” for a large 
part of the nation. Such a course of action, we are 
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convinced, would not serve the public interest, conven¬ 
ience or necessity; the public interest requires the 
prompt establishment of television on a nationwide 
basis. A grant of petitioner’s request, however, might 
delay bringing the television art to a great number 
of people for a substantial period of time. [Emphasis 
added.] 

Petitioner advances a host of legal arguments, some of 
them in bare assertion form, which purport to show that 
the Commission legally could not follow the course it 
adopted here. Thus petitioner challenges the basic legality 
of the television allocation plan (Br. 22-23), the power of 
the Commission to modify licenses without an application 
therefor from the licensee (Br. 13-16), and the power of 
the Commission to make a conditional grant pending a com¬ 
parative hearing (Br. 16-18). In addition, petitioner points 
to a number of other asserted subsidiary legal errors which 
are said to contribute to the ultimate alleged error. We 
submit that an examination of these alleged errors, both 
major and minor, shows that each is without substance. 

I. The Commission Had Full Authority To Adopt a Television 
Allocation Plan and Its Action Violated Neither Section 
307(b) Nor 309(b) of the Communications Act. 

Petitioner contends that since the Commission’s order 
granting WGAL, Inc. conditional authority to operate on 
Channel 8 in Lancaster is based upon the necessity for 
removing station WGAL-TV from Channel 4 in order to 
prevent interference with the operation of the Commission’s 
table of television station assignments, it is illegal because 
the table is itself illegal under Section 307(b) 20 of the Com¬ 
munications Act. This contention is unsupported by author¬ 
ity and cannot be sustained by reason. 

Pursuant to the various subdivisions of Section 303 of the 


20 Section 307(b) provides: 

“In considering applications for licenses, and modifications and 
renewals thereof, when and insofar as there is demand for the 
same, the Commission shall make such distribution of licenses 
frequencies, hours of operation, and of power among the several 
states and communities as to provide a fair, efficient and equitable 
distribution of radio service to each of the same.” 
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Communications Act, the Commission is given broad author¬ 
ity to classify radio stations, prescribe the nature of the 
service to be rendered by each class of station and each 
station within any class, determine the location of classes 
of stations or individual stations, and establish areas and 
zones to be served by any station. Sections 303(f) and 
(r) grant plenary authority to the Commission to carry out 
the substantive provisions of the Act by promulgating rules. 
These provisions constitute ample authority for the issuance 
of the Commission’s geographical table of television sta¬ 
tion assignments. 

Section 307(b) in no way prohibits the Commission from 
implementing its function to provide for a fair, efficient and 
equitable distribution of radio service by means of its rule- 
making power. And the extensive legislative history of the 
section furnishes no indication that the section was designed 
to have such an effect. Such an interpretation of Section 
307(b) would of course defeat the express authority in Sec¬ 
tion 303 of the Act for the Commission to make rules con¬ 
cerning the location of stations. It would thus conflict with 
the firmlv established doctrine that different sections of the 
same statute will not be read in such a way as to render 
them inconsistent. 21 

The fairest and most efficient method of carrying out the 
purposes of Section 307(b) in allocating facilities of a new 
service, such as television, 22 is by use of a comprehensive 
nation-wide allocation plan such as is embodied in the Sixth 
Report. A piecemeal assignment of channels, based upon 
applications, necessarily would make the over-all distribu¬ 
tion depend in large part upon the happenstance of which 
channels were sought in particular places at particular 
times. 23 


21 Perrine v. Chesapeake & D. Canal Co., 50 U. S. (9 How.) 171; 
New Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91 U.S. 
656; Market Co. v. Hoffman, 101 U.S. 112; Blair v. Chicago, 201 
U.S. 400; Helvering v. Credit Alliance Corp., 316 U. S. 107. 

22 A geographical allocation plan has also been employed in the 
FM radio field. 

23 The Commission stated the following three principal reasons 
for the adoption of an assignment table (App. 119): 

“A Table of Assignments makes for the most efficient technical 
use of the relatively limited number of channels available for the 
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The further contention of petitioner, likewise unsupported 
by any citation of authority, that the allocation plan violates 
Section 309(b) is equally without merit. The argument is 
that the right of an applicant for a license to a hearing, 
guaranteed by Section 309, prevents the Commission from 
adopting any general rules which define and declare ele¬ 
ments of public interest in advance of individual licensing 
proceedings. This contention, which would vitiate the pur¬ 
pose of classification spelled out in the Act, apparently rests 
upon the assumption that the Commission cannot lawfully 
establish a general licensing policy, but must consider 
seriatim each application presented without regard to over¬ 
all policies found by the Commission to be in the public 
interest. To state the assumption is to refute it. Valid 
Commission rules are not mere advisory pronouncements; 
they serve a vital purpose and have the force and effect of 
law. National Broadcasting Co. v. United States, 47 F. Supp. 
940 (S. D. N. Y.), aff’d, 319 U.S. 190. 24 As Judge Learned 
Hand there aptly stated for the Court (p. 945): 

The plaintiffs next challenge the regulations because 
they lay down general conditions for the grant of li¬ 
censes instead of reserving decision until the issues 
arise upon an application. Such a doctrine would go 
far to destroy the power to make any regulations at 
all; nor can we see the advantage of preventing a gen¬ 
eral declaration of standards which, applied in one in¬ 
stance, would in any event become a precedent for the 
future. 2 ’’’ 


television service. It protects the interests of the public residing 
in smaller cities and rural areas more adequately than any other 
system for distribution of service and affords the most effective 
mechanism for providing for non-commercial educational televi¬ 
sion. It permits the elimination of certain procedural disadvan¬ 
tages in connection with the processing of applications which would 
otherwise unduly delay the over-all availability of television to 
the people.” 

24 And see Columbia Broadcasting System, Inc. v. United States, 
316 U. S. 407; Regents of New Mexico v. Albuquerque Broadcast¬ 
ing Co., 158 F. 2d 900; Red River Broadcasting Co. v. Federal Com¬ 
munications Commission, 69 App. D. C. 1, 98 F. 2d 281, 285. 

2r ' This power is, of course, of particular importance in the com¬ 
munications field because of the natural limitations on the number 
of available frequencies. It is noteworthy, however, that other 
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As the Commission stated in its Memorandum Opinion, 
issued in the television rule-making proceedings on July 13, 
1951 (7 Pike & Fisher, R.R. 371, 375): 

It is too well settled for renewed debate at this time 
that the Commission may adopt rules and regulations 
-which delineate elements of the public interest in ad¬ 
vance of individual proceedings, and thus remove cer¬ 
tain issues from these proceedings, and that the 
exercise of this authority in no way deprives an ap¬ 
plicant of the hearing on his application to which he is 
entitled under Section 309(a) of the Communications 
Act. National Broadcasting Co. v. United States, 319 
U.S. 190; Felman v. United States (Decision of three 
judge District Court sustaining the Commission’s 
authority to adopt Section 3.109 of its Rules and 
Regulations, United States District Court for the 
Northern District of Illinois, Civil Action No. 490227, 
affirmed 339 U.S. 973). Stahlman v. Federal Com¬ 
munications Commission, 75 U.S. App. D.C. 176, 126 
F. 2d 124. Any other determination would, in effect, 
negate any Commission authority to adopt binding 
rules in the radio field, since all such rules -would, un¬ 
der such reasoning, be open for reconsideration in 
licensing proceedings. 

regulatory statutes also make provision for the classification of 
licensees according to the nature of the service to be rendered and 
for the establishment of general rules, regulations and require¬ 
ments. See, e.g., the Motor Carrier Act of 1935, Section 204 (b) 
(49 U.S.C. 304 (b)), the Water Carrier Act of 1940, Section 304 
(c) (49 U.S.C. 904 (c)), and the Civil Aeronautics Act, Section 
416 (49 U.S.C. 496). See, in this connection, the proceeding de¬ 
nominated Ex Parte No. MC-10, Classification of Motor Carriers 
of Property, 2 M.C.C. 703 (1937). Note, also, the procedure adopted 
by the Interstate Commerce Commission in conducting a general 
investigation to establish a standard for the kind and amount of 
terminal services which a rail carrier may perform for an industrial 
shipper. Ex Parte No. 104, Propriety of Operating Practices — 
Terminal Services, 209 I.C.C. 11 (1935). The subsequent applica¬ 
tion of this standard to particular cases has been approved by the 
Supreme Court in a series of decisions, including United States v. 
Wabash R. Co., 321 U.S. 403, and United States v. United States 
Smelting Co., 339 U.S. 1S6. 
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Reference is made to the above-cited opinion for a fuller 
discussion of this issue than is called for herein in view of 
petitioner’s failure to support its position. 

II. The Conditional Authorization To WGAL, Inc. To 
Operate on Channel 8 Was a Valid Exercise of the Com¬ 
mission’s Power to Modify Station Licenses. 

Section 316(a) of the Communications Act, as amended, 
provides: 

Any station license or construction permit may be 
modified by the Commission either for a limited time 
or for the duration of the term thereof, if in the judg¬ 
ment of the Commission such action will promote the 
public interest, convenience, and necessity, or the 
provisions of this Act or of any treaty ratified by the 
United States will be more fully complied with. No 
such order of modification shall become final until the 
holder of the license or permit shall have been notified 
in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable 
opportunity, in no event less than thirty days, to show 
cause by public hearing, if requested, why such order 
of modification should not issue: Provided , That where 
safety of life or property is involved, the Commission 
may by order provide for a shorter period of notice. 

The procedure followed by the Commission fully complies 
with the procedure established by 316(a), and all other 
relevant provisions of the Act. Petitioner’s contentions to 
the contrary are discussed separately below. 

A. An Application by the Licensee Was Not a Pre¬ 
requisite to the Conditional Modification of WGAL, 
Inc.’s License. 

Petitioner argues that the Commission is powerless to 
modify a license pursuant to Section 316(a) of the Act un¬ 
less it receives an application therefor pursuant to Sec¬ 
tion 30S (Br. 13). We believe that the Commission defi¬ 
nitively answered this contention in its November 3, 1952 
opinion (App. 110): 
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This authorization was issued to WGAL, Inc. pursuant 
to the provisions of Sections 303(f) and 312(b) (now 
Section 316) of the Act. These provisions empower 
the Commission to effect changes in the outstanding 
authorizations of existing licenses and are a neces¬ 
sary and integral part of the Commission’s authority 
to provide for a broadcast service in the public in¬ 
terest, convenience and necessity. The capacity of the 
Commission to effect such changes is not determined 
by the filing of an application within the meaning of 
Section 309 of the Communications Act. If the power 
and authority of the Commission were so limited, the 
mere disinclination of a licensee to file an application 
would necessarily preclude the Commission from ef¬ 
fective regulation. Clearly, the motivations of li¬ 
censees in the filing of applications may not be sub¬ 
stituted for the standard of the public interest. 

As stated above, the modification of the license of 
WGAL, Inc. was ordered pursuant to the show cause 
order directed to it in the Third Notice of March 22, 1951. 
It was specifically provided in the Third Notice that the 
show cause order was issued pursuant to the provisions 
of Sections 303(f) 26 and 312(b) (now 316) of the Com¬ 
munications Act (supra, p. 8). Section 316 clearly author¬ 
izes the Commission to modify a station license on its own 
motion. There is no suggestion whatsoever that the Com¬ 
mission is powerless to effect a necessary change in a li¬ 
cense unless a licensee by written application requests such 
modification. To the contrary, Section 316 provides that 
an “order” of modification shall not become final until 


26 Section 303(f) provides: "Except as otherwise provided in this 
Act, the Commission from time to time, as public convenience, in¬ 
terest or necessity requires, shall . . . make such regulations not 
inconsistent with law as it may deem necessary to prevent inter¬ 
ference between stations and to carry out the provisions of this 
Act: Provided, however, That changes in the frequencies, au¬ 
thorized power, or in the times of operation of any station, shall 
not be made without the consent of the station licensee unless, 
after a public hearing, the Commission shall determine that such 
changes will promote public convenience or interest or will serve 
public necessity, or the provisions of this Act will be more fully 
complied with . . .” 





26 


the licensee has been notified in writing of the proposed 
action and given a reasonable opportunity to show cause, 
by hearing if requested, why the order should not issue. 
The modification proceeding is initiated by the Commission. 
In case of a hearing on such an order of modification, 
“both the burden of proceeding with the introduction of 
evidence and the burden of proof” are upon the Commis¬ 
sion. Section 316(b). The licensee may appeal if it is 
dissatisfied with any modification ordered. Section 
402(b)(5). 

It is incomprehensible how a requirement for a voluntary 
written application by the licensee can be inferred from 
the above statutory scheme. Nor is there any provision 
for, or apparent purpose in, an involuntary application 
procedure in modification cases. The show cause order 
places any interested parties on full notice. In the present 
case, petitioner was on notice for over a year prior to the 
Sixth Report that the Commission proposed to shift 
WGAL-TV to Channel 8. It seems evident that the 
procedures established in Section 30S for applications, and 
in Section 309 for protests to grants of applications without 
hearing, are inapplicable to modifications instituted on the 
Commission’s own motion. Accordingly, the Commission 
did not err either in acting without an application, 27 or in 
dismissing the purported protest. 

B. The Conditional Renewal of WGAL, Inc.’s License 
to Operate on Channel 4 was Lawful. 

Since the present controversy concerns channel 8, the 
relevance of the Commission’s action of July 30, 1952 in 
conditionally renewing the channel 4 authorization of 
WGAL-TV is obscure. Apparently petitioner argues that 
the channel 4 renewal was unlawful, so that modification 
of the conditionally renewed license to specify channel 8 
was also unlawful (Br. 9, 19-20). This argument is pat¬ 
ently unsound. The legality of the modification order is 
unaffected by the channel 4 renewal. Indeed, if the Com- 

27 There was no formal application by WGAL, Inc. on file for 
operations on Channel 8 at minimum power. There was and is 
pending an application for operation at full power {supra, p. 9). 
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mission had not issued the renewal order, the license would 
nevertheless have remained in effect pending final determi¬ 
nation of the timely filed renewal application of WGAL, Inc. 
(supra, p. 9). Section 9, Administrative Procedure Act, 5 
U.S.C. 1008; Section 307(d), Communications Act, 47 U.S.C. 
307(d). Hence, even if the channel 4 renewal -were void 
on its face, WGAL, Inc. would clearly have had a valid li¬ 
cense, susceptible of being modified pursuant to Section 
316. 

It is equally clear that the channel 4 renewal was lawful 
and proper. A proper and timely renewal application had 
been filed (supra, p. 9). Obviously, it was in the public 
interest to maintain Lancaster service on channel 4 until a 
shift to channel 8 could be made to carry out the purposes 
of the Sixth Report. Moreover, the channel 4 renewal was 
expressly made subject to the show cause proceedings 
(supra, p. 10), and consequently showed on its face that it 
w r as an interim renewal designed not to impair any rights 
which Peoples might be determined to have with respect to 
channel 8. 28 

C. The Show Cause Order was not Revoked hy the Sep¬ 
tember 16, 1952 Opinion of the Commission. 

Petitioner contends that the conditional authorization 
cannot be justified under its show cause order because that 
order was revoked in the September 16, 1952 order of the 
Commission. This contention is based on the fact that the 


28 Petitioner unfortunately has resorted to epithets in place of 
legal argument in this connection. Petitioner fails to mention the 
conditional nature of the channel 4 renewal, but it characterizes 
that renewal as “a subterfuge” to enable the Commission “to as¬ 
sign WGAL-TV to Channel 8” (Br. 19). The Commission is 
accused of having acted “for the specific and unlawful purpose 
of providing an existing license for WGAL-TV which could be 
modified under Section 316(a)” (Br. 20). In support of these 
grave charges petitioner relies upon “retrospect” (ibid). As pointed 
out above the asserted “subterfuge” would have been an idle 
act, since the channel 4 license would have remained in effect 
without renewal. Moreover, it would seem that the Commission’s 
orders of September 16, 1952 and November 3, 1952 affording 
Peoples a comparative hearing for channel 8 show in retrospect 
that the Commission fully intended to protect Peoples’ rights. 








2S 


September 16 order did not finally modify WGAL’s license 
to specify Channel 8, but rather ordered a comparative 
hearing between WGAL and Peoples for that channel. 

The Commission did not say or imply that it was revok¬ 
ing the show cause order. And neither the conditional 
channel shift nor the comparative hearing order suggest 
such a purpose. Surely the Commission’s action of Sep¬ 
tember 16 in conditionally directing the very channel shift 
proposed in the show cause order does not suggest that 
revocation was intended. Finally, the November 3, 1952 
opinion on reconsideration of the September 16 order 
clarifies the matter, if clarification be needed. The Com¬ 
mission there flatly stated that the “temporary authoriza¬ 
tion [to WGAL, Inc. to move to Channel 8] was 
issued pursuant to the Show Cause Order” (App. Ill) 110 

The action of the Commission in ordering a comparative 
hearing between Peoples and WGAL, Inc. for channel 8 
was in no way inconsistent with the show cause order. The 
Commission had before it in this case a new applicant for 
Channel 8, Peoples, and an existing licensee, WGAL, Inc. 
The latter’s regular license had expired and had been con- 
ditionallv renewed and the licensee had consented to the 
modification to specify channel 8 instead of channel 4. 
The situation was thus much the same as that in which a 
new’ applicant asks for a comparative hearing looking 
toward licensing it instead of renewing an existing licensee 
at the time the license is up for renewal. Comparative con¬ 
sideration is then in order. Ashbacker Radio Corporation 
v. Federal Communications Commission , supra , and Ilearst 
Radio , Inc. (WBAL), 6 Pike & Fischer R. R. 994. If Peo¬ 
ples prevails in the comparative hearing it will receive a 
regular license on channel 8, and the show cause order will 
become moot. If WGAL, Inc. prevails, the show cause 
order will become final. 


29 The Commission also stated that: “The issuance of the tempo¬ 
rary and conditional authorization to WGAL, Inc. was not an 
action on an application pursuant to Section 308 of the Communica¬ 
tions Act; and any implication in our Memorandum Opinion and 
Order of September 16, 1952, that this authorization was issued 
upon an application was inadvertent and unintended” (App. 110). 
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D. The Changes in the License of WGAL-TV Constituted 
Modification within the Meaning of Section 316 . 

Petitioner urges (Br. 21) that the temporary alteration of 
WGAL, Inc.’s license to specify channel 8 at minimum 
power constitutes an “extreme change and increase of the 
original facilities of WGAL-TV which constitutes a new 
station rather than a ‘modification’ ” such as is permitted 
under Section 316(a) of the Act. It is evident that this 
objection is not well taken. 

Whatever may be the outer limits of the modification 
power, they plainly have not been reached here. WGAL-TV 
will continue, under the modified license, to provide the 
Lancaster area with television service. The substitution 
of one frequency for another, and the change in power to 
conform with the minimums established by the new tele¬ 
vision rules, are precisely the kinds of changes in a license 
which have traditionally and properly been regarded as 
modifications. 30 Indeed, the Act expressly contemplates 
that in appropriate circumstances such changes may be 
ordered as a part of rule-making proceedings. Section 
303(f). 31 


30 E.G., in WO AX, Inc. v. Federal Communications Commission 
(Case No. 10027, stay denied December 13, 1948, appeal dismissed 
by stipulation June 3, 1949) the Commission modified a station 
license to change frequency and eliminate nighttime service, both 
over the licensee’s objection. This was one of several modifications 
of licenses ordered by the Commission to eliminate time sharing by 
stations on certain frequencies. Similarly, the frequency of prac¬ 
tically every AM station in the United States was changed by 
Commission order in 1941 when the North American Regional 
Broadcasting Agreement was adopted. E.g., American Broadcast¬ 
ing Company (WJZ) v. Federal Communications Commission, 89 
App. D.C. 298, 191 F. 2d 492. 

31 That section in tenns refers to changes in frequencies and au¬ 
thorized power of licensees. Section 303 (f) and 316 are obviously 
to be read together in interpreting the Commission’s power to alter 
licenses. The very show cause order here involved adverts to both 
Sections, as did the Commission in its November 3 Opinion (App. 
110 ). 
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E. The Temporary Modification- of WGAL’s License to 
Specify Channel 8 at Minimum Power Did Not De¬ 
price Petitioner of a Fair Hearing on its Applica¬ 
tion. 

Petitioner contends that the conditional authorization to 
WGAL, Inc. contravenes the rule of Ashbacker Radio Corp. 
v. Federal Communications Commission, 326 U.S. 327 (Br. 
16-18). The distinctions between that case and the present 
one are readily apparent. In the Ashbacker case, there 
were two new applicants before the Commission and it 
was held that the Commission might not grant one applica¬ 
tion before holding a hearing on the other. That situation 
is very different from the one here presented. Here, the 
Commission did not have the simple situation of two new 
applicants seeking mutually exclusive facilities. 

On the contrary, this is a case in which the Commission 
was faced with two special problems. First, it was im¬ 
perative to maintain the only existing television service in 
Lancaster without delaying the prompt implementation of 
the Commission’s comprehensive plan for the establish¬ 
ment of a nation-wide television service, a plan which re¬ 
quired a shift of channels in Lancaster. Second, it was 
necessary to afford fair treatment to the existing station 
(whose license was up for renewal) and to the new applicant 
for the channel involved, in determining which of the two 
should ultimately receive a regular license on the new chan¬ 
nel. 

It is highly artificial to suggest that the conditional au¬ 
thorization to WGAL, Inc. gave it the favored position 
of an existing licensee resisting a newcomer. For WGAL- 
TV was an existing licensee for ± l /> years prior to the 
present order (supra, p. 5). Moreover, WGAL-TV was 
and is the only operating Lancaster television station. 
The fortuitous circumstances of the Commission’s new al¬ 
location plan and the show cause order have made WGAL, 
Inc. a newcomer on the channel for which the comparative 
hearing will be held. But the station is neither more nor 
less an existing licensee than it was before the conditional 
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authorization for operation on Channel 8. Had there been 
no channel assignment change in Lancaster, and had Peo¬ 
ples desired at renewal time to compete for the Lancaster 
station, it could not maintain that the Ashbacker rule en¬ 
titled it to have the existing station’s service stopped pend¬ 
ing the comparative hearing. 32 It has no greater right 
here. 

The only difference between the present case and the 
typical case where a new applicant challenges an existing li¬ 
censee at renewal time is that WGAL, Inc. has been under 
the necessity of expending money in making the shift to 
Channel 8. The Commission has made emphatically clear 
that it will not permit this expenditure to prejudice its con¬ 
sideration in the comparative hearing. 33 Moreover, it kept 
the expenditure at a minimum by providing that the tempo¬ 
rary operation should be at minimum power. 

In any event two of the significant factors which led to 
the decision in the Ashbacker case are absent here. There, 
the Commission had made an outright grant to one of two 
competing applicants before holding a hearing on the appli¬ 
cation of the other. The Supreme Court held that this put 
an unfair burden on the applicant of displacing an estab¬ 
lished licensee. Under such circumstances “A hearing 
designed as one for an available frequency becomes by the 
Commission’s action in substance one for revocation or 
modification of an outstanding license” (326 U.S. at 332). 
The present case is very different, for here the Commis¬ 
sion has ordered a comparative hearing between WGAL, 
Inc. and Peoples, and the authorization to WGAL, Inc. is 
expressly made subject to being withdrawn after the com¬ 
parative hearing is determined. Moreover, the authoriza¬ 
tion is limited in character—permitting only a minimum 
power operation. 

32 Pending any hearing and final decision on a renewal applica¬ 
tion a license is continued in effect. Section 307(d). 

33 “We now reaffirm the statement made in our Memorandum 
Opinion and Order of September 16, 1952, that we will not give 
prejudicial, or indeed any, effect to the expenditure of funds which 
will be made by WGAL, Inc., in the construction of a station on 
Channel 8 with minimum power in Lancaster” (App. 113). 
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In Ashbacker there was no finding that the public interest 
required the challenged grant prior to the comparative 
hearing. Here the Commission found that there was a com¬ 
pelling public necessity for the authorization in order to 
maintain service in Lancaster and to permit the prompt 
effectuation of the nation-wide television allocation plan, 
with its attendant benefits of improved service. Petitioner 
has not challenged and cannot challenge the necessity for 
promptly terminating operation on Channel 4 in Lancaster. 
And it does not urge that television service in Lancaster 
should have been blacked out pending the comparative 
hearing. Petitioner’s alternative suggestion, however, 
amounts to the same thing. Petitioner urges that the Com¬ 
mission should have authorized temporary operation by 
WGAL-TV on Channel 21, a UHF channel. This sugges¬ 
tion is too impractical to merit serious discussion; it is 
common knowledge that UHF operation is in its infancy 3 " 1 
and that only an infinitesimal number of television receivers 
are today equipped to receive UHF transmissions. It is 
unlikely that a temporary UHF operation in the Lancaser 
area could have mustered a corporal’s guard of listeners. 

The Ashbacker decision rests on a principle of fairness 
as between competing applicants. But its stress on the 
absence of any “suggestion, let along a finding, by the 
Commission that the demands of the public interest were 
so urgent as to preclude the delay which would be occa¬ 
sioned by a hearing” (326 U.S. at 333) demonstrates that 
the Court recognized that such public interest must be 
weighed in each case against the possible prejudice to the 
applicant who does not receive the grant. Here the public 
interest in the conditional authorization is strong, while the 
chances of prejudice are remote and have been held to a 
minimum by limitations on the conditional grant. 

Assuming, arguendo, that Peoples may suffer some preju¬ 
dice in the comparative hearing, we believe that prejudice 
to be greatly outweighed by the public interest in prompt 

34 The first UHF station in the United States commenced opera¬ 
tion after the Commission issued the authorization here challenged 
on September 16, 1952 (supra, p. 19). 
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effectuation of the allocation plan. The rights of licensees 
and applicants under the Communications Act are sub¬ 
ordinate and secondary to the rights of the public. Sanders 
Brothers Radio Station v. Federal Communications Com¬ 
mission, 309 U.S. 470. A new applicant is not entitled to 
protection from Commission action which might remotely 
affect its ultimate chances of eventually receiving a grant. 
See Mansfield Journal Co. v. Federal Communications 
Commission, 84 U. S. App. D. C. 341, 173 F. 2d 646; KFAB 
Broadcasting Co. v. Federal Communications Commission, 
85 U. S. App. D. C. 160, 177 F. 2d 40; United Detroit 
Theatres v. Federal Communications Commission, 85 U. S. 
App. D.C. 239, 178 F. 2d 700; Big Sioux Broadcasting Co., 
et at., 12 F.C.C. 146. 

It is axiomatic that despite all the procedural rights 
accorded applicants for station licenses, ultimate grants 
cannot be made unless the public interest, convenience and 
necessity so require. It seems equally clear that a remote 
possibility of prejudice to an applicant should not be per¬ 
mitted to preclude inauguration or modification of service 
on a temporary basis where such inauguration or modifica¬ 
tion is urgently required by the public interest. In a case 
involving the same section of the Act which is here involved 
(Section 312 (b), now Section 316 (a)), the Supreme Court 
said: 

the terms of § 312(b) must be read in the light of the 
Act’s general procedural authorization in § 4(j), which 
empowers the Commission to “conduct its proceedings 
in such manner as will best conduce to the proper dis¬ 
patch of business and to the ends of justice.” 

In this wording, Congress was mindful not only of 
the ends of justice but also of the proper dispatch of 
the Commission’s business, a matter not unrelated to 
achieving the ends of justice, and left largely to its 
judgment the determination of the manner of conduct¬ 
ing its business which would most fairly and reason¬ 
ably accommodate those ends. [ Federal Communica¬ 
tions Commission v. WJR, 337 U.S. 265, 282.] 

In sum, we submit that the conditional authorization to 
WGAL, Inc. was within the power conferred upon the 
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Commission by Section 316(a), that it is consistent with 
the holding and spirit of the Ashbacker case, and that in all 
the circumstances presented it was a reasonable and proper 
action. 

CONCLUSION 

For the foregoing reasons the appeal in Case No. 11,635 
should be dismissed for want of jurisdiction. In Case No. 
11,626 the order of the Commission adopted September 16, 
1952 authorizing WGAL, Inc., to operate television station 
WGAL-TV at Lancaster, Pennsylvania, on Channel 8, as 
reaffirmed by the order of the Commission adopted Novem¬ 
ber 3, 1952, should be sustained. 

Respectfully submitted, 

Edward P. Hodges, 

Acting Assistant Attorney General; 

Ralph S. Spritzer, 

Special Assistant to the Attorney General; 

Attorneys for the United States. 

Benedict P. Cottone, 

General Counsel; 

J. Roger Wollenberg, 

Assistant General Counsel; 

Mary Jane Morris, 

Counsel , 

Attorneys for Federal Communications Commission. 

April 15, 1953. 
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ERAL COMMUNICATIONS COMMISSION; NA¬ 
TIONAL BROADCASTING COMPANY, INC.; 
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Federal Communications Commission 


No. 11,635 

PEOPLES BROADCASTING COMPANY, Appellant 

Against 

FEDERAL COMMUNICATIONS COMMISSION, Ap¬ 
pellee; NATIONAL BROADCASTING COMPANY, 
INC.; WGAL, INC., Intervenors 


Appeal from an Order of the 
Federal Communications Commission 


BRIEF FOR NATIONAL BROADCASTING COMPANY, INC. 

INTER VENOR 


JURISDICTIONAL STATEMENT 

This case involves a petition for review and an appeal 
from the same Federal Communications Commission order 
by the same person. 
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Both the petition and the appeal are filed pursuant to 
Section 402 of the Communications Act, as amended. The 
methods of review provided for by that section are mutually 
exclusive. 

Section 402(a) provides for the filing of a petition for 
review from all Commission orders except those appealable 
under Section 402(b). 

Section 402(b) lists various classes of order that are 
appealable. Peoples Broadcasting Company bases its ap¬ 
peal solely on Section 402(b)(6). (App. 13-14)* 

Section 402(b)(6) specifies that appeals may be taken 
from decisions and orders of the Commission by any per¬ 
son “who is aggrieved or whose interests are adversely af¬ 
fected by any order of the Commission granting or denying 
any application” for modification of a television license. 
The crucial word is “application”. In the order sought to 
be reviewed there was none. The station license was modi¬ 
fied by the Commission pursuant to its own show cause 
order and under the authority contained in Section 316 of 
the Communications Act. 

Accordingly, as there was neither a grant nor a denial 
of an application for modification of the television station 
license, it would appear that this case must be within the 
ambit of Section 402(a). One of the jurisdictional requi¬ 
sites under this section is a showing that the petitioner is 
a “party aggrieved”. 

STATEMENT 

In this case Peoples Broadcasting Company, the Peti¬ 
tioner-Appellant (herein “Petitioner”), an applicant for 
a television station to operate on Channel 8 at Lancaster, 
Pennsylvania, challenges the legality of a Federal Com¬ 
munications Commission order modifying the license of 
the only existing station at Lancaster, WGAL-TV, to 
change its channel of operation from 4 to 8. The order is 

* References to the Joint Appendix filed with the Court are designated 
herein as (App. ). References to the record filed with the Court but not 
included in the Joint Appendix are designated (R. ). 
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temporary and the authority granted to the licensee, 
WGAL, Inc., is to terminate upon the decision of a com¬ 
parative hearing for the channel on a regularly licensed 
basis. The contestants in that hearing are WGAL, Inc., 
the existing station, and Petitioner. 

This order stems from a revision of the technical rules 
and standards for television broadcasting and a revision 
of the allocation plan assigning channels to the various 
communities throughout the country. 

On May 6, 1948 the Commission issued a notice of pro¬ 
posed rule making looking toward a revision of its original 
1945 allocation plan. The 1948 proposed revision of allo¬ 
cations made no change upon the Lancaster assignments. 
In August 1948, WGAL, Inc., was granted a construction 
permit for Channel 4 at Lancaster. 

Evidence at the hearing upon the May 1948 proposal 
indicated that it would be necessary to revise the under¬ 
lying rules and standards governing the technical phases 
of television broadcasting. When this became apparent, 
the Commission called an abrupt halt to the processing of 
applications for new television stations and applications 
for modifications of the approximately 100 television au¬ 
thorizations then outstanding were considered on a case- 
to-case basis. This so called “freeze” order was issued 
in September 1948. 

On July 11, 1949 the Commission issued a notice con¬ 
taining proposed revisions of its Buies and Standards for 
television. Hearings were held in the Fall of 1950 and 
continued until January 1951. 

On March 22, 1951 the Commission issued its “Third 
Notice of Further Proposed Rule Making”. (R. 7765-7878, 
Case No. 11,462) In this the Commission set forth its con¬ 
clusions with respect to revised technical rules and stand¬ 
ards for television broadcasting. The Commission afforded 
interested parties an opportunity to file objections to these 
conclusions. Among other things, the Third Notice pro¬ 
vided that the minimum distances between cities having 
the same VHF channel assignment should be 180 miles. 
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The Third Notice also set forth a revised Table of Allo¬ 
cations based upon the Commission’s conclusions with re¬ 
spect to new television standards. The new allocation pro¬ 
posal envisioned the elimination of the use of Channel 4 
at Lancaster, Pennsylvania. 

Finally, the Third Notice directed 31 of the existing per¬ 
mittees and licensees to show cause why their authoriza¬ 
tions should not be modified to specify a new Channel in 
the event that the proposed allocation plan was adopted. 
Twenty-eight channel substitutions “resulted from the 
Commission’s efforts to reduce interference, make avail¬ 
able a reasonable number of channels and to effect the maxi¬ 
mum utilization of VHF television channels in the United 
States.” Among those to be shifted was WGAL-TV which 
was operating on Channel 4. It was to move to Channel 
8. The Commission stated that this action was taken pur¬ 
suant to Sections 303(f) and 312(b)* of the Communica¬ 
tions Act. 

WGAL, Inc., filed an acceptance of the modification of 
its license to specify Channel 8 on May 7, 1951 (App. 34). 
On the same date, Petitioner filed a pleading requesting 
that the show cause order be set aside and that it be af¬ 
forded a comparative hearing on its then pending appli¬ 
cation for that channel before any assignment of it to 
WGAL, Inc. 

Further pleadings were filed before the Co mmi ssion 
issued its decision in the rule making and the show cause 
proceedings (R. 15, 20, 21, 29, 32 and 39). This decision, 
known as the “Sixth Report and Order”, was released on 
April 14, 1952. (R. 14185, Case No. 11,462) Channel 4 

was deleted from Lancaster and Channel 8 was assigned 
there by the rule adopted. At the same time, the Commis¬ 
sion dismissed Petitioner’s request for a comparative hear¬ 
ing, but it reserved the question of the possible right of 

* Section 312(b) provided for modification of licenses at the time the “Third 
Notice” was issued. The modification provision is contained in Section 316 
of the present Act. This was changed effective July 16, 1952 by Public Law 
554 (82nd Congress), 66 Stat. 718, 47 U.S.C. 316. 
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Petitioner to a comparative hearing in the event that Pe¬ 
titioner amended its application to comply with the Sixth 
Report and Order. 

On April 29, 1952, WGAL, Inc. filed an application for 
renewal of its license on Channel 4. On May 29, 1952, it 
filed an application for Channel 8. (R. 290-292) On the 
same day Peoples amended its application for Channel 8 
to comply with the new rules and standards. 

Before the case reached this Court there were several 
more pleadings filed, two Commission Opinions and Orders 
(App. 74 and 75) and a Commission action on one renewal. 

The ultimate Commission actions were as follows: 

Channel 4: The application of WGAL, Inc. for renewal of 
license was granted on July 30, 1952, for a 
period of one year “subject to the final deter¬ 
mination of the matters raised in Docket 8736 
et al., with respect to the show cause order 
which would require Station WGAL-TV to 
change frequency from Channel 4 to Chan¬ 
nel 8.” 

Channel 8: On September 16,1952, the Commission granted 
Petitioner’s request for comparative hearing 
for its application and that of WGAL, Inc. for 
Channel 8 at Lancaster. (App. 74) 

The Show Cause Order: On the same date, September 16, 
1952, and in the same opinion (App. 74) the 
Commission modified WGAL, Inc.’s Channel 4 
license to authorize operation on Channel 8 in 
Lancaster with minimum power permitted un¬ 
der the Commission’s Rules subject to being 
withdrawn upon the determination of the com¬ 
parative hearing between WGAL, Inc. and 
Petitioner for a regular license for Channel 8 
at Lancaster. 

It is this interim authorization that is before this Court 
for review. 
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The Commission concluded that it had three alternatives 
with respect to operation of WGAL-TV until the final de¬ 
cision in the Channel 8 comparative hearing. 

The Commission felt that it could terminate all opera¬ 
tion by WGAL-TV until the outcome of the comparative 
hearing. This alternative was rejected because it would de¬ 
prive Lancaster of its only local television service. 

The Commission could have permitted continued opera¬ 
tion on Channel 4. It had decided in the rule making pro¬ 
ceeding that the minimum mileage separation between sta¬ 
tions on the same channel should be at least 170 miles in 
the zone in which Lancaster is located. It also had deleted 
Channel 4 from Lancaster by the new rule. The Commis¬ 
sion removed Channel 4 from Lancaster because of 1 ‘the 
urgent necessity for taking remedial action to correct the 
serious degradation of (television) service which had re¬ 
sulted from the inadequate mileage separations between 
the assignment of Channel 4 in Lancaster and co-channel 
assignments in Washington and New York.” (App. 25) 

This intervenor, National Broadcasting Company, Inc., 
(herein “NBC”) is the licensee of a station in New York 
City, WNBT, and one in Washington, WNBW. The mileage 
separation between Lancaster and New York City is 132 
miles and between Lancaster and Washington the distance 
is only 86 miles. The Commission found that simultaneous 
operation of the three stations had prevented a substantial 
number of people from receiving any television service. 

The use of higher power by NBC’s stations as contem¬ 
plated by the new television standards would have caused 
greater interference and a more serious degradation of a 
Channel 4 operation at Lancaster. The Commission there¬ 
fore concluded that interim operation on Channel 4 would 
not be feasible. 

The final alternative considered by the Commission was 
to move the already existing WGAL-TV from Channel 4 
to Channel 8 pending conclusion of the comparative hearing. 
The advantages of such a shift would be (a) the elimination 
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of the existing serious mutual interference between the Lan¬ 
caster station on the one hand and the New York and Wash¬ 
ington stations on the other and thus the improvement of 
all three services, (b) the removal of the possible barrier 
to the further improvement of the services of WNBT and 
WNBW by increases in power and (c) the continuance of 
the local VHF Lancaster service. 

The Commission concluded that interim operation by 
WGAL-TV on Channel 8 would not prejudice Petitioner in 
the comparative hearing. The Commission re-affirmed its 
September decision in a Memorandum Opinion and Order 
adopted November 3, 1952, in which it disposed of a peti¬ 
tion for reconsideration and a protest filed by Petitioner. 
(App. 105) 

On November 25, 1952, Petitioner filed its Petition for 
Review (No. 11,626) and on December 5, 1952, it filed its 
Notice of Appeal (No. 11,635). The cases have been con¬ 
solidated. 

On December 19, 1952, a stay of the order modifying 
WGAL-TV’s license to authorize Channel 8 operation was 
denied. WGAL-TV is operating on Channel 8 now. 

STATUTES INVOLVED 

The statutes involved are the Communications Act of 
1934, as amended 47 XJ.S.C. 151 et seq. and the Judicial Re¬ 
view Act of 1950, 5 XJ.S.C. 1031, et seq. The pertinent pro¬ 
visions are printed as a Supplement to the Brief for Pe¬ 
titioner-Appellant (pp. 24-28) except Section 303(f) of the 
Communications Act and Sections 2 and 4 of the Judicial 
Review Act of 1950 which appear as a Supplement to this 
Intervenor’s Brief at page 19. 

SUMMARY OF ARGUMENT 

I. 

The language and the purpose of Sections 303(f) and 
316(a) of the Communications Act as amended make it 
obvious that the Commission has authority to modify out- 
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standing authorizations when it finds such modifications 
are in the public interest without awaiting the filing of an 
application at the discretion of the licensee. 

n. 

The temporary and conditional authority issued to 
WGAL, Inc. requiring it to shift its operation from Chan¬ 
nel 4 to Channel 8 did not violate the rule of the Ashbacker 
case because petitioner was not prejudiced by a change 
in status of WGAL, Inc. which was already a licensee and 
because the Commission found compelling public interest 
reasons for causing the change. 

m. 

The Court does not have to consider the several legal 
arguments urged by petitioner because of its failure to 
comply with Rule 17(c)(1). However, even if the Court 
does consider these arguments, there is no reason not to 
affirm the Commission’s order. 

Even if the Court decides that the comprehensive na¬ 
tion-wide allocation plan for television stations is unlawful 
as urged by petitioner, such decision will not be dispositive 
of this case. 

The modification of the power and frequency under the 
show cause order issued by the Commission to WGAL, Inc. 
is the type of change contemplated by Sections 303(f) and 
316 of the Act. 

The conditional renewal of WGAL Inc’s, license to oper¬ 
ate on Channel 4 which petitioner argues was illegal is an 
action which is irrelevant to the instant case. 

ARGUMENT 

Two principal arguments are made by Petitioner: 

1. It contends the Commission cannot modify licenses 
without an application therefor filed by the licensee 
(Petitioner’s Brief 13-16), and 
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2. It contends the Commission cannot authorize a tempo- 
ary interim operation pending the determination of a 
comparative hearing. (Petitioner’s Brief 16-18). 

Several other legal arguments are advanced by Peti¬ 
tioner. Most of these are in the form of mere assertions. 
One purports to challenge the fundamental legality of the 
allocation plan devised by the Commission over the course 
of four years in a rule making proceeding. None of these 
latter arguments need be considered by the Court.* 

L 

The Modification of the WGAL, Inc. License Temporar¬ 
ily and Conditionally, by Commission Order and 
Without Application Was a Valid Exercise of 
Statutory Authority 

Section 316(a) of the Communications Act, as amended, 
provides: 

Any station license or construction permit may be 
modified by the Commission either for a limited time 
or for the duration of the term thereof, if in the judg¬ 
ment of the Commission such action will promote the 
public interest, convenience, necessity, or the provis¬ 
ions of this Act or of any treaty, ratified by the United 
States will be more fully complied with. No such order 
of modification shall become final until the holder of the 
license or permit shall have been notified in writing of 
the proposed action and the grounds and reasons there¬ 
for, and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by pub¬ 
lic hearing, if requested, why such order of modifica¬ 
tion should not issue: Provided , That where safety of 
life or property is involved, the Commission may by 
order provide for a shorter period of notice.” 


* Rule 17(c)(1) of the Rules of this Court provides that a Petitioner or an 
Appellant must set forth a statement of the questions presented to the Court 
for decision. The Rule states that the Court may decline to consider any 
question not set forth in accordance with this requirement. Petitioner has 
set forth only two questions. 
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The Commission action in modifying the license of WGAL, 
Inc. followed the prescription of this provision in every de¬ 
tail. It also complied with all other relevant provisions of 
the Act. 

A. An Application Under Section 308 Is Not a Prerequisite to 
a Modification of a License Under Section 316 

Petitioner argnes that the Commission cannot modify a 
license pursuant to Section 316(a) unless it does so by the 
grant of an application which is filed in accordance with 
Section 308. 

The modification procedure established by Section 316 
is one that is initiated by the Commission. It is confined 
in its scope to the Commission and the existing licensee. 
The provision is devoid of any indication that the Com¬ 
mission may reach its objective of modification only if the 
licensee accedes to the modification proposed and files an 
application requesting the modification precisely sought by 
the Commission. Quite the contrary, the statute speaks in 
terms of the “order of modification’’ of the Commission 
and states that any license “may be modified by the Com¬ 
mission” even over a licensee’s objections, although li¬ 
censees are always to be afforded a public hearing to show 
cause why “such order of modification should not issue” 
if they so desire. 

The Commission authority to modify licenses under this 
section has a three-fold purpose: 

(1) to promote the public interest, convenience and 
necessity, 

(2) to assure that the provisions of the Act will be more 
fully complied with, and 

(3) to assure that the provisions of any treaty ratified 
by the United States will be more fully complied with. 

This provision provides the same procedures for attain¬ 
ing all of these objectives. Would Petitioner contend that 
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a licensee could block compliance of the United States with 
a ratified treaty merely by not filing an application for a 
modification of its outstanding authorization? This cer¬ 
tainly was not the statutory scheme envisioned by Con¬ 
gress. In fact, in 1941 when this country ratified the North 
American Regional Broadcasting Agreement, the authoriza¬ 
tions of most standard broadcast stations were modified 
by the Commission on its own order. See e.g. American 
Broadcasting Company, Inc. v. Federal Communications 
Commission 89 App. D.C. 298, 191 F(2d) 492. 

The Commission answered Petitioner’s contention in its 
November 3, 1952 opinion as follows: 

“ . . . The capacity of the Commission to effect . . . 
changes [in outstanding authorizations] is not deter¬ 
mined by the filing of an application within the mean¬ 
ing of Section 309 of the Communications Act. If the 
power and authority of the Commission were so limi¬ 
ted, the mere disinclination of a licensee to file an ap¬ 
plication would necessarily preclude the Commission 
from effective regulation. Clearly the motivations of 
licensees in filing applications may not be substituted 
for the standard of the public interest.” 

IL 

Modification of the WGAL, Inc. License to Temporarily 
and Conditionally Specify Channel 8, Pending the 
Outcome of a Comparative Hearing for the Chan¬ 
nel Does Not Deny Petitioner a Fair Hearing 

Petitioner contends that the temporary modification of 
the WGAL-TV license violates the directive contained in 
Ashbacker Radio Corp. v. Federal Communications Com¬ 
mission 326 U. S. 327 (Petitioner’s Brief 16-18). 

The Ashbacker case involved two applicants for new fa¬ 
cilities. The Commission made a grant to one, without a 
hearing, and scheduled the second application for hearing. 
The Supreme Court held that the second applicant was de¬ 
prived of a fair hearing by this action because the hearing 
was in substance one to displace an existing licensee. The 
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Court also pointed out in its decision that the Commission 
had made no finding that the public interest required any 
grant before the decision in the comparative hearing. 

There are several distinctions between the Ashbacker 
case and the instant case. 

This is not a case involving two new applicants for the 
same facility. WGAL-TV was an existing station with 4 a /o 
years of experience before the order shifting it from Chan¬ 
nel 4 to Channel 8 was issued. If there had been no revis¬ 
ion of the technical standards for television and no change 
in the allocation plan and WGAL-TV had filed its appli¬ 
cation for renewal and Petitioner filed a competing appli¬ 
cation for the same channel—Petitioner would be in sub¬ 
stantially the same position as it is now. 

It was not the Commission order requiring WGAL-TV 
to change channel which gave that station the status of a 
licensee. The original license for the station was issued in 
early 1948. Though Petitioner may find itself as a new¬ 
comer seeking the same facilities as an experienced oper¬ 
ator of a television station, it is due to the fact that WGAL, 
Inc. was a licensee long before the Petitioner’s application 
was filed. 

Petitioner contends it would be prejudiced by the ex¬ 
penditure of money required by WGAL Inc. in making its 
shift.* To alleviate any such fear or possibility the Com¬ 
mission did two things. It authorized the operation on 
Channel 8 with only the minimum power required by its 
Buies. The cost of this type of operation proved to be 
about one-third as much as the full blown operations pro¬ 
posed by the applicant, WGAL Inc. More important, how¬ 
ever, the Commission warned WGAJL, Inc. that it would 
not give prejudicial or for that matter any weight to the 
expenditures made to change channels in the comparative 
hearing for a regular license on Channel 8. 

Unlike the Ashbacker case, in the instant case the Com¬ 
mission found there w T as an overriding public interest in 

* This expenditure has already been made and WGAL, Inc. is operating 
on Channel 8. 
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requiring the channel change and the temporary operation 
on the new channel. The Commission found there was an 
“urgent necessity” to eliminate mutual interference be¬ 
tween the Lancaster station and other stations while at 
the same time the public interest demanded the continuance 
of the only television service in Lancaster. It was also a 
matter of public necessity to align any Lancaster opera¬ 
tion with the newly adopted standards for separations be¬ 
tween stations on the same channel and to require any Lan¬ 
caster operation to comply with the newly adopted com¬ 
prehensive television channel allocation plan. 

As subsequently pointed out, there were no alternatives. 
The Commission did the only thing that could be done to 
accomplish the public interest objectives. 

Even Petitioner recognizes in principle the desirability 
for continued local service. However, Petitioner’s recom¬ 
mendation as to how this is to be accomplished borders on 
a practical deletion. It indicates that the Commission should 
have temporarily authorized WGAL-TV to operate on UHF 
Channel 21. It is well known that even if the scarce UHF 
transmitting equipment had been obtainable by WGAL-TV, 
very few television receivers in the hands of the public 
are equipped to receive UHF signals.* Obviously, this 
was no solution to the maintenance of an existing service 
in Lancaster. The practical answer was the continuance of 
a VHF service and Channel 8 was the only one available to 
meet this need. 

Unlike Ashbacher, WGAL-TV is not operating on Chan¬ 
nel 8 as the result of a grant of its application without 
hearing. In fact, its application (which requests consid¬ 
erably more power than temporarily authorized) has been 
designated for comparative hearing with that of Petitioner. 
WGAL-TV was required by Commission order which was 
based upon public necessity to shift its operation pending 
the outcome of the comparative hearing. 

# It has been estimated that there were 163,000 receivers in the Lancaster 
area on September 1, 1952. Codel’s Television Digest , September 27, 1952, 
p. 14. 


In short, the Commission has complied with the Ash- 
backer role in its precise terms and in its spirit. 

It has sought to afford an existing station whose license 
is up for renewal and an applicant for the same facility a 
fair hearing. It has ruled out expenditures made in chang¬ 
ing channels as a factor to be considered in reading its 
decision. 

It has provided a means for a continued television serv¬ 
ice in Lancaster pending the outcome of the hearing. It 
has eliminated the mutually destructive interference which 
existed between the Lancaster station and others and it 
has made the interim Lancaster operation comply with its 
newly adopted Rules and Standards for television broad¬ 
casting. It has decided that this action was required by 
public necessity before the decision in the comparative 
hearing. 


The Commission Order Modifying WGAL Inc/s License 
Temporarily and Conditionally Is a Valid and Legal 
Action in Other Respects 

As noted earlier, Petitioner raises many other legal ob¬ 
jections which need not be considered by the Court because 
of its failure to comply with Rule 17(c)(1). 

However, in the event that the Court does consider these 
arguments they present no valid reason to reverse the 
Commission. 

A. The Legality of the Comprehensive Allocation Plan Is Not 

in Issue. 

Petitioner raises as the last argument in its brief the 
contention that the “basic reason” for authorizing WGAL- 
TV to operate temporarily on Channel 8 was to protect and 
implement the overall allocation plan set forth in Rule 
3.606(a) which is illegal, the orders complained of are il¬ 
legal. (Petitioner’s Brief 22-23) 
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The Memorandum Opinions and Orders of September 18, 
1952 and November 5, 1952 make it abundantly clear that 
there were other public interest considerations besides the 
implementation of the allocation plan which caused the 
shift. (App. 74 and 105) The Commission stated that the 
order to shift channels was issued “in order that the Com¬ 
mission fulfill its statutory duty to serve the paramount 
public interest”. (App. Ill) 

Probably the most important public interest aspect was 
the continuance of a VHF service for the people owning 
the thousands of receivers in the Lancaster area. 

Another public interest factor was the elimination of the 
“seriously substandard separations” between the Channel 
4 operation at Lancaster and New York and Washington. 
(App. 90) This finding was made after the Commission 
determined that minimum separations between stations on 
the same channel in the zone in which Lancaster is located 
should be at least 170 miles. This technical standard was 
not challenged by Petitioner. The Commission found there 
was an “urgent necessity for taking remedial action to cor¬ 
rect the serious degradations of service which resulted from 
the inadequate mileage separation” between Lancaster on 
the one hand and New York and Washington on the other. 
(App. 25) « 

To what VHF channel could WGAL-TV be moved with¬ 
out causing serious interference and degradation of service 
to existing stations? The answer is that there was only 
one Channel available and that was Channel 8.* This was 
the only one of the twelve VHF channels which could he 
located at Lancaster and separated 170 miles or more from 
an existing station. 

* There are 12 VHF television channels, Channels 2-13. Eleven of the 
twelve Channels are presently used by existing stations within 170 miinn 0 f 
Lancaster. In New York (Sty which is 132 miles from Lancaster there are 
stations in operation on Channels 2, 4, 5, 7, 9, 11 and 13. In Washington 
which is only 86 miles from Lancaster there are stations operating on 4, 5, 7 
and 9. In Philadelphia which is closer to Lancaster than Washington there 
are stations operating on Channels 3, 6 and 10. In Wilmington which is 
closer to Lancaster than Washington there is a station operating on Channel 12. 
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The Commission did not merely implement a theoretical 
allocation, plan by moving WGAL-TV to Channel 8. It 
did apply the newly adopted protection standard of 170 
miles for television broadcasting. The fact that this may 
have incidentally had the effect of implementing the allo¬ 
cation plan does not place the plan in issue. 

Even if the Court were to decide that the allocation plan 
is illegal, that would not be dispositive of this case. The 
Commission had another valid basis for requiring the shift 
to Channel 8 if a VHF service was to be maintained— 
namely its 170 mile separation standard which is not chal¬ 
lenged in this case. 

B. The Change of Channel and Power Is the Type of Modifica¬ 
tion Contemplated by the Act. 

Petitioner urges that the temporary alteration of the 
WGAL, Inc. license was such an extreme change and in¬ 
crease in original facilities that it was not a mere “modi¬ 
fication”. (Petitioner’s Brief 21) 

The Commission changed the power requirements for 
television stations in its rule making proceeding which 
culminated in the Sixth Report. WGAL, Inc. was author¬ 
ized in the shift order to operate at minimum power author¬ 
ized under the new rules. It is difficult to comprehend how 
the Commission could authorize a lesser power than the 
minimum required by its rules. It would seem that if any 
modification of power can be made the minimum power re¬ 
quired at least can be assigned. 

Both change of power and change of frequency may be 
ordered in rule making proceedings. Sections 303(f)* and 

• “Sec. 303. Except as otherwise provided in this Act, the Commission from 
time to time, as public convenience, interest, or necessity requires, shall— 

(f) Make such regulations not inconsistent with law as it may deem neces¬ 
sary to prevent interference between stations and to carry out the provisions 
of this Act: Provided, however, That changes in the frequencies, authorized 
power, or in the times of operation of any station, shall not be made without 
the consent of the station licensee unless, after a public hearing, the Commis¬ 
sion shall determine that such changes will promote public convenience or in¬ 
terest or will serve public necessity; or the provisions of this Act will be more 
fully complied with;” 
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316 must be taken together in ascertaining the Commis¬ 
sion authority to revise authorizations. There is prece¬ 
dent for the authority of the Commission to change fre¬ 
quencies. In 1941 when the North American Regional 
Broadcasting Agreement was adopted the assignment of 
most standard broadcast stations was changed by Com¬ 
mission order.* 

C. The Conditional Renewal of WGAL, Inc/s License To 
Operate on Channel 4 Is Irrelevant. 

Petitioner argues that the renewal of WGAL, Inc. li¬ 
cense conditionally on Channel 4 was a subterfuge for the 
unlawful purpose of providing an existing license for modi- 
fiacation. (Petitioner’s Brief pp. 19-20). It is hard to dis¬ 
cern the relevance of these contentions but for present pur¬ 
poses it has been assumed that Petitioner contends the 
conditional renewal on Channel 4 was unlawful and hence 
the later modification was unlawful. 

This assertion lacks merit. The legality of the order 
modifying WGAL-TV’s license is unaffected by the condi¬ 
tional renewal of that station on Channel 4. In point of 
fact, had the Commission taken no action at all with respect 
to WGAL-TV’s renewal on Channel 4, the license would 
have remained in effect because WGAL, Inc. had pending 
an application for renewal. Section 9, Administrative Pro¬ 
cedure Act, 5 U.S.C. 1008; Section 307(d) Communications 
Act, 47 U.S.C. 307(d). 


CONCLUSION 

In No. 11,635 the appeal should be dismissed for want of 
jurisdiction. 

In No. 11,626 the petition for review of the order of the 
Commission adopted September 16, 1952, as re-affirmed by 
the order of the Commission of November 3, 1952, author¬ 
izing WGAL, Inc. to operate its television station at Lan- 

* See e. g. American Broadcasting Company ( WJZ ) v. Federal Communica¬ 
tions Commission, 89 App. D. C. 298, 191 F. (2d) 492. 
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caster, Pennsylvania temporarily on Channel 8 pending 
final determination of a comparative hearing npon com¬ 
peting applications for the channel should be dismissed for 
want of jurisdiction because Petitioner has failed to show 
that it is a “party aggrieved” by said order as required 
by Section 4 of the Judicial Review Act of 1950. 

Respectfully submitted, 

James E. Greeley 
Attorney for 
National Broadcasting 
Company, Inc. 

Intervenor 
1002 Wire Building 
1000 Vermont Ave., N. W. 
Washington 5, D. C. 

Of Counsel 
Thomas E. Ervin 
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SUPPLEMENT 
Statutes Involved 

The statutes involved are the Communications Act of 
1934, as amended (47 U.S.C. 151 et seq.) and the Judicial 
Review Act of 1950 (5 U.S.C. 1031 et seq.) The pertinent 
provisions of the Communications Act appear in the Sup¬ 
plement to Petitioner’s Brief 24-28 except Section 303(f) 
which is hereinafter set forth. 

“Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public conven¬ 
ience, interest, or necessity requires, shall— 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of this 
Act: Provided, however, That changes in the frequen¬ 
cies, authorized power, or in the times of operation of 
any station, shall not be made without the consent of 
the station licensee unless, after a public hearing, the 
Commission shall determine that such changes will 
promote public convenience or interest or will serve 
public necessity; or the provisions of this Act will be 
more fully complied with ...” 

The pertinent provisions of the Judicial Review Act of 
1950 are as follows: 

“Section 2. 

Jurisdiction of courts of appeals 

The court of appeals shall have exclusive jurisdic¬ 
tion to enjoin, set aside, suspend (in whole or in part), 
or to determine the validity of, all final orders (a) of 
the Federal Communications Commission made re- 
viewable in accordance with the provisions of section 
402(a) of Title 47. . .. 

# • • 

Such jurisdiction shall be invoked by the filing of a 
petition as provided in section 4 of this title. 

• • • 
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Section 4. 

Review of orders; time; notice; contents of petition; 
service 

Any party aggrieved by a final order reviewable un- ■ 
der this chapter may, within sixty days after entry of 
snch order, file in the court of appeals, wherein the 
venue as prescribed by section 3 of this title lies, a peti¬ 
tion to review such order.” 
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QUESTIONS PRESENTED 


1. Whether an application must be filed by an existing 
television station to effect a modification of its license or¬ 
dered by the Federal Communications Commission pur¬ 
suant to Section 316 of the Communications Act to secure 
conformance with an allocation plan established by that 
Commission for the entire industry. 

2. Whether an applicant for a new television broadcast 
station acquires any other or different rights as against an 
existing station which it seeks to displace because the ex¬ 
isting station is ordered by the Commission, pursuant to 
Section 316 of the Act, to change its frequency and oper¬ 
ating power to conform to an allocation plan established 
for die entire industry. 

3. Whether this Court has jurisdiction, under either Sec¬ 
tion 402(a) or 402(b) of the Communications Act, to re¬ 
view action of the Commission taken under Section 316 of 
that Act modifying an existing television broadcast station 
license at the instance of one who is not the licensee af¬ 
fected but an applicant for its facilities. 
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STATEMENT OF THE CASE 

Intervenor, WGAL, Inc. is the licensee of a television 
broadcast station known as WGAL-TV, located at Lan¬ 
caster, Pennsylvania. WGAL-TV was originally con¬ 
structed and placed in operation pursuant to a construe- 
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tion permit granted Intervenor August 17, 1948. As 
originally constructed and subsequently licensed (on July 
27,1950), it was designed and equipped to operate on VHF 
Channel 4 (App. 126-132). 

On May 6, 1948, the Commission, acting under the 
authority of Sections 303(f) and 312(b) (now 316) of the 
Communications Act, initiated a rule making proceeding for 
the purpose of establishing a nationwide allocation plan 
whereby all television broadcast stations then in existence 
and subsequently constructed could be operated with mini¬ 
mum interference and best serve -the United States. 

During the course of this proceeding, on March 22,1951, 
the Commission published its “Third Notice of Further 
Proposed Rule Making”, in which, among other things, it 
proposed that 31 of the stations then in operation within 
the continental United States be required to shift their 
operating assignments in furtherance of the purpose and 
plan above described. WOAL-TV was one of the stations 
thus affected. The Commission not only proposed that its 
operating assignment be changed from VHF Channel 4 to 
VHP Channel 8, but pursuant to Section 312(b) (now 
316) of the Act, ordered Intervenor to show cause why 
such frequency change should not be made (App. 116-117). 
In response to this show cause order, Intervenor, on May 7, 
1951, noted its formal consent to this frequency change 
(App. 34-36). 

Since August 3, 1950, Peoples Broadcasting Company 
(Petitioner) has had pending before the Commission an 
application to construct a new television broadcast station 
at Lancaster, Pennsylvania. This application originally re¬ 
quested the use of VHF Channel 9, but after the publication 
of the Commission’s Third Notice on March 22, 1951, in 
which provision was made for the use of only one VHF 
channel in the Lancaster area, namely, Channel 8, Peti¬ 
tioner amended its application to specify Channel 8 
(App. 3). 
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On April 14,1952, the Commission issued its Sixth Report 
and Order, concluding .the rule making proceeding initiated 
by it on May 6,1948. With and as a part of this order the 
Commission established certain mileage and frequency 
separations to be observed in all future construction and 
operation in the television held, established certain maxi¬ 
mum and minimum operating powers, and finalized the 
frequency changes first proposed in its Third Notice 
(App. 118-132). The principal, if not the sole, reason 
for these changes was to establish the mileage and fre¬ 
quency separations required under the new allocation 
plan for those stations already in operation (App. 117). 
The VHF channel allocated for use in the Lancaster, 
Pennsylvania, area was therefore changed from 4 to 8. 
No provision was made for the use of any other or 
additional VHF channel in that area, although provi¬ 
sion was made for the use of UHF Channel 21 there 
(App. 132). Until the issuance of the Sixth Report and 
Order, no provision had been made for the commercial use 
of frequencies in the UHF (Ultra High Frequency) bands, 
although experimental operations had been conducted. The 
technical requirements for UHF operation are quite 
different from those in use in the VHF band. Moreover, 
the coverage from such operation differs both quantita¬ 
tively and qualitatively (App. 123-125). 

On May 29, 1952, both Intervenor and Petitioner filed 
applications with the Commission for .the use of VHF 
Channel 8 at Lancaster, Pennsylvania. These applications 
not only specified the use of power of 316 kw, the maTwnmn 
power permitted by the Commission’s Sixth Report and 
Order, but in other respects conformed to the new rules 
and standards established by that Order. The application 
of Petitioner (BPCT-654) was an amendment of its earlier 
application for VHF Channel 8 filed May 4,1951, and that 
of Intervenor was a new application (BPCT-910) specify¬ 
ing VHF Channel 8. rather than Channel 4 then in use by 
it, because under the terms of the Commission’s Sixth Re- 



port and Order Channel 4 was no longer available for nse 
in the Lancaster area (App. 79-80). 

The filing of these mutually exclusive applications on 
May 29, 1952, was neither the first nor the last of the 
several documents filed with the Commission by the parties 
asserting their respective claims for final and exclusive 
authority to operate on Channel 8. The publication by the 
Commission of its Sixth Report and Order, in which the 
determination was finally made that Channel 8 would be 
the only VHF channel available for use in the Lancaster 
area, brought forth a whole series of claims and counter¬ 
claims asserted in documents filed with the Commission. 
These are described in detail in the record, but with ex¬ 
ceptions hereinafter dealt with, had no bearing upon the 
action complained of (App. 74-85). 

The action complained of was taken by the Commission’s 
Decision and Order of September 18, 1952 (App. 74-93), 
as supplemented and clarified by its Decision and Order of 
November 5, 1952 (App. 105-115). At this time, WGAL- 
TV was operating on Channel 4 under a renewal of license 
granted Intervenor July 30, 1952, subject to the Commis¬ 
sion’s later determination of questions concerning Petiti- 
tioner’s status in the- show cause proceeding affecting 
WGAL-TV’s frequency change (App. 82). There was 
pending before the Commission at that time, in addition 
to the mutually exclusive applications of May 29, 1952, 
(1) Petitioner’s request that the Commission reconsider the 
dismissal of its petition to intervene in the WGAL-TV show 
cause proceeding, (2) Petitioner’s request that the Com¬ 
mission designate for comparative hearing the mutually 
exclusive applications of the parties filed May 29,1952, and 
(3) a pleading filed by Intervenor which requested the Com¬ 
mission to terminate the show cause proceedings as they 
affected it by issuing a modified license for WGAL-TV 
specifying Channel 8, at its present site and with the mini¬ 
mum power provided under the new allocation plan rather 
than the maximum power for which application had been 
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made in its May 29, 1952 application (BPCT-910) (App. 

This document further requested the Commission to 
issue Pctiti e mi a special temporary authorization under 
which it could continue to operate WGAL-TV on Channel 4 
until the equipment changes necessary for the change-over 
to Channel 8 could be accomplished (App. 47-66). 

The action taken by the Commission on September 18 
and November 5, 1952, was to deny Petitioner’s first re¬ 
quest, to grant its second, and to grant the entire relief 
requested by Intervenor. In other words, the Commission 
found and determined that the show cause proceeding in 
which Petitioner had sought to intervene was a part of the 
rule making proceeding initiated by it to determine what 
the allocation plan should be and not to determine which 
applicants would occupy particular channels (App. 83-85). 
It found and determined that Petitioner, by virtue of its 
application (BPCT-654) for a new station to ibe operated 
on Channel 8, was entitled under the doctrine of the 
Ashbacker Case (326 U. S. 327) to a comparative hearing 
with Intervenor’s application (BPCT-910) (App. 85-86). 
It also found and determined that in view of the dual 
desirability of channel change and maintenance of service 
to the Lancaster area, Intervenor should be authorized to 
continue its operation on Channel 4 until a change to 8 
could be made; that thereafter, and until the conclusion of 
the comparative hearing, Intervenor should operate 
WGAL-TV on Channel 8 at its present site and with the 
minimum power proposed by it, conditioned always upon 
the final outcome of the comparative hearing (App. 87-93). 

In its Decision and Order of November 5,1952, denying 
a protest and a petition for reconsideration addressed to 
its action of September 18, 1952, the Commission further 
described and explained its earlier action. It was then 
made abundantly clear that such action had not been taken 
upon an application of Intervenor, within the meaning of 
Sections 308 and 309 of the Act, but had been taken pur¬ 
suant to the authority derived from Sections 303(f) and 
312(b) (now Section 316) of the Act 
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SUMMARY OF ARGUMENT 

L 

These cases grew ont of action taken by the Commission 
on September 18, 1952 when, as a result of a show cause 
order promulgated on March 22, 1951, the license of Sta¬ 
tion WGAL-TV owned and operated by Intervenor was 
modified to conform to a new national allocation plan 
adopted by the Commission on April 14,1952. In adopting 
this plan and requiring conformance therewith by stations 
already in operation, the Commission proceeded under Sec¬ 
tions 303(f) and 312(b) (now 316) of the Communications 
Act WGAL-TV, the only station then and now serving 
the Lancaster, Pennsylvania area, was originally con¬ 
structed and licensed to operate on Channel 4 but the Com¬ 
mission’s order of March 22, 1951 proposed operation by 
it on Channel 8, the only VHF channel made available for 
use in the Lancaster area by the Commission’s order of 
April 14, 1952 finally adopting the new allocation plan. 

Petitioner has never been the licensee of a television sta¬ 
tion but has been an applicant for such a station at Lan¬ 
caster since August 3, 1950. Its original application re¬ 
quested Channel 9 and presented no conflict with Inter¬ 
venor. When, however, it became apparent that Channel 8 
would be the only VHF channel available in this area, this 
conflict arose. On May 29, 1952, Petitioner amended its 
original application to request operation on Channel 8 with 
the maximum power authorized in the new allocation plan 
and Intervenor, having already consented to the channel 
change of WGAL-TV from 4 to 8, also filed an application 
for this channel and the use of maximum power. These 
mutually exclusive applications were on file with the Com¬ 
mission on the date of the action complained of. 

What the Commission did on September 18, 1952 was to 
finalize the show cause order respecting WGAL-TV’s chan¬ 
nel change from 4 to 8, authorize Intervenor to make the 
equipment installations necessary for this change with 
minimum power and authorize continued operation of 
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WGrAL-TV on Channel 4 pending this change. It also 
determined that a comparative hearing on the mutually 
exclusive applications of the parties for Channel 8 with, 
maximum power must be held before either party could be 
given a regular license for this channel and that pending 
such hearing WGAL-TV’s operation would be interim and 
conditioned upon the outcome thereof. 


The Communications Act provides two separate and dis¬ 
tinct methods under which a change in the assignment of 
a broadcast station can be accomplished. First, by an ap¬ 
plication voluntarily filed under Section 308 and prosecuted 
under Section 309 of the Act. Second, by an order of the 
Commission entered pursuant to Section 316. Both are 
part of the statutory scheme for regulation in this field but 
their history, purpose and method of accomplishment are 
entirely different. When, on September 18,1952, the Com¬ 
mission ordered WGAL-TV’s channel change from 4 to 8, 
it was acting on its own motion under Section 316 and no 
“application” as that term is used in Section 308 of the 
Act was granted or required for equipment changes or for 
any other purpose. 

m. 

* 

Since no application under Section 308 was necessary, 
the procedures required by Section 309 of the Act were not 
applicable. The rule of the Ashbacker Case had no appli¬ 
cation and the Commission was not required to conduct a 
comparative hearing on the mutually exclusive applications 
of the parties for the higher power authorized by the new 
allocation plan before Intervenor could be given a regular 
license for Channel 8. Petitioner, like all other newcomers 
seeking the facilities of an established station, was entitled 
to a comparative hearing with Intervenor at the expiration 
of Intervenor *s regular license, not before. The channel 
change ordered under Section 316 and to which Intervenor 
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was, at most, an involuntary participant, gave Petitioner 
no rights which* it would not otherwise have had. 

IV. 

Other claims made by Petitioner are unsubstantial. The 
right of protest conferred by Section 309(c) was not avail¬ 
able to Petitioner since no application under Section 308 
was required or used. Petitioner cannot complain about 
the renewal of Intervenor’s license for Channel 4 because 
it had no competing application and because such action is 
not properly challenged here. There is no substance to the 
claims made that the Commission’s action in modifying 
Intervenor’s license either revoked the show cause order 
or exceeded the Commission’s authority under Section 316. 
The contrary is true. Petitioner’s vague claim that the 
new allocation plan violates other sections of the Act is not 
presented in a manner consistent with the rules of this 
Court and should be disregarded. 

V. 

Petitioner does not present one of the cases enumerated 
in Section 402(b) of the Act and therefore must proceed 
here, if at all, under 402(a). The legislative history of 402 
as well as the nature of the action complained of creates 
serious doubt concerning jurisdiction here under 402(a). 

ARGUMENT 
I. Preliminary Statement 

Petitioner states the questions presented here as: 

(1) Whether, in the absence of emergencies specified 
by statute, the Federal Communications Commission 
may lawfully grant a construction permit for a tele¬ 
vision broadcast station except in response to an 
application therefor. 

(2) Whether the Federal Communications Commis¬ 
sion may lawfully authorize one or two mutually ex- 
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elusive applicants for a television channel to construct 
and operate a broadcast station on such channel pend¬ 
ing the result of a comparative hearing to be held on 
the two conflicting applications. 

Laying aside, for the time, the question of which, if either, 
of the cases brought (No. 11,626 or No. 11,635) can be 
prosecuted to final judgment, we will address ourselves to 
the inquiries put by Petitioner. But we must first review 
the nature of the action taken as well as the circumstances 
under which it was taken, neither of which, we submit, 
clearly appears from Petitioner’s papers. 

IL The Nature of the Action Complained Of 

The controversy between Petitioner and Intervenor here, 
as well as the Decisions and Orders complained of, must be 
viewed in the perspective of certain facts concerning the 
growth and development of the television industry, not only 
in the particular area affected, but nationally as well 

As already pointed out, Intervenor was the licensee of 
Station WGAL-TV before Petitioner filed its application. 
This station was constructed under a permit granted Au¬ 
gust 17, 1948, and licensed by the Commission on July 
27, 1950, while Petitioner filed its application on August 3 
of that year. Since its construction and subsequent licens¬ 
ing, WGAL-TV has been and now is the only television 
broadcast station licensed to and serving the Lancaster, 
Pennsylvania, area (App. 126-132). 

On May 6,1948, even before Intervenor’s station was con¬ 
structed and long before Petitioner had filed any applica¬ 
tion, the Commission instituted a rule making proceeding 
designed and intended to establish a nationwide allocation 
plan to govern all operations in the television field. 
Experience then, even though limited, had demonstrated 
that such a plan was essential to minimize interference and 
to best serve the United States (App. 118-125). As this 
proceeding progressed, it became apparent to the Com- 
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mission that any national plan must include a table of 
assignments and that such table of assignments must make 
provision for greater mileage and frequency separations 
than were then in use (App. 116-125). Accordingly, on 
March 22,1951, it published its Third Notice (App. 116-117) 
in which it was determined, at least tentatively, what those 
mileage and frequency separations should be and that 31 
stations then in operation, including Intervenor’s Station 
WGAL-TV, would be required to change their channel 
assignments in order to effect compliance with such 
national plan (App. 116-117). 

In order properly to evaluate Petitioner’s claims and the 
nature of the action taken, two facts must be borne in mind. 
The first and most important is that throughout the rule 
making proceeding, both before and after the action com¬ 
plained of, the Commission announced that it was proceed¬ 
ing pursuant to the authority derived from Sections 303(f) 
and 312(b) (now 316) of the Communications Act and 
not otherwise (App. 117, 74, 105); and secondly, that while 
Petitioner was, after August 3, 1950, an /applicant for 
authority to construct a new television broadcast station at 
Lancaster, Pennsylvania, there was originally no conflict 
between Petitioner and Intervenor. Petitioner’s original 
application specified the use of Channel 9 (App. 3) while 
Intervenor was licensed to operate on Channel 4 (App. 126- 
127). It was only as the rule making proceeding progressed 
that their dispute arose. 

With its Third Notice on March 22, 1951, the Commis¬ 
sion did more than establish new mileage and frequency 
separations and specify the existing assignments which 
must be modified; it issued show cause orders addressed to 
all 31 holders of existing licenses and construction permits 
affected, including Intervenor, directing them to show 
cause, pursuant to Section 312(b) of the Act, why their 
operating assignments should not be so changed (App. 
116-117). 
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On May 7, 1951, Intervenor noted its formal consent to 
the Commission’s show cause order proposing a change in 
its operating channel from 4 to 8, and waived the hearing 
to which it was entitled (App. 34-37). At about the same 
time (May 4,1951), but after it became apparent as a result 
of the Commission’s Third Notice that Channel 8 would 
probably be the only VHF channel available for use in the 
Lancaster area, Petitioner amended its application to re¬ 
quest the use of Channel 8 rather than 9. It was from this 
point that the controversy between Intervenor, as the 
licensee of an existing station affected by the rule making 
proceedings, and Petitioner, as an applicant for a new 
station seeking to gain some advantage from such pro¬ 
ceedings, grew and ripened into the cases which are now 
here. 

While the Decisions and Orders complained of contain a 
detailed description and recital of all documents filed and 
procedural steps taken from the date of Petitioner’s first 
application to the date of these Decisions and Orders (App. 
74-87), they are, with exceptions hereinafter noted, not 
germane to questions here. It is sufficient here to state 
that as soon after the allocation situation above described 
had become apparent both parties filed such applications 
and took such procedural steps as appeared to be open to 
them for the purpose of securing ultimate and exclusive use 
of Channel 8 in the Lancaster area. 

Out of the welter of documents filed and action taken, 
these significant facts emerge: On May 29, 1952, after the 
publication of the Commission’s Sixth Report and Order on 
April 14,1952, and after it had been finally determined that 
Channel 8 was the only VHF channel available for use in 
the Lancaster area, both Intervenor and Petitioner filed 
mutually exclusive applications of the type required by the 
new allocation plan requesting the use of Channel 8 with 
the maximum power permitted under such plan; Intervenor 
was operating WGAL-TV on Channel 4 by virtue of a re¬ 
newal of its previous license granted it on July 30, 1952, 
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but having already consented to the channel change and 
filed its application for such use was anxious to accomplish 
this change even on an interim basis as quickly as possible 
(App. 47-66); Petitioner, on the other hand, having sought 
to intervene in the show cause proceedings affecting In- 
tervenor’s channel change and otherwise press its claim 
for Channel 8, was anxious not only to secure a hearing on 
its application for the ultimate and exclusive use of this 
channel, but to defer any channel change in the Lancaster 
area until after and as a result of such hearing with Inter- 
venor on a comparative basis. 

The Commission’s Decisions and Orders here sought to 
be reviewed were predicated upon a document filed by Inter- 
venor July 23, 1952 (App. 47-66), in which, after a recital 
of the pertinent facts relating to WGAL-TV and its re¬ 
lationship to the rule making proceeding, Intervenor 
requested the Commission: (1) to issue an order modify¬ 
ing the license of. WGAL-TV to specify Channel 8 rather 
than 4; (2) to include in such order authority to install 
and use the necessary technical equipment; and (3) to issue 
authority to continue operation on Channel 4 until the 
equipment changes necessary for the channel change could 
be made. This the Commission did on September 18,1952, 
which action was reaffirmed on November 5,1952. The fact 
that the Commission at the same time ordered a compara¬ 
tive hearing on the mutually exclusive applications of the 
parties then on file, and made Intervenor’s ultimate and 
final operation on Channel 8 with the maximum power per¬ 
mitted under the new allocation plan conditional upon the 
outcome of such hearing, does not basically affect the nature 
of the action taken. 

The Commission itself described the action as having been 
taken * 1 pursuant to the provisions of Sections 303(f) and 
312(b) (now Section 316) of the Act” (App. 110). More¬ 
over, it demonstrated why this must be true by pointing out 
that the statutory provisions above referred to empower 
the Commission to effect changes in outstanding authoriza- 
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tions of existing licenses and are a necessary and integral 
part of the Commission’s authority to provide for a broad¬ 
cast service in the public interest; that the capacity of the 
Commission to effect such changes is not and cannot be 
determined by the filing of an application within the mean¬ 
ing of Section 309 of the Act; that if the authority of the 
Commission were so limited, it would be powerless to act 
in situations such as it then had before it (App. 110-111). 

Manifestly, the Commission has correctly construed the 
nature of its own action. It was part and parcel of the rule 
making proceeding initiated by it on May 6,1948, and con¬ 
cluded by it, in so far as the establishment of a pattern for 
future conduct was concerned, when on April 14, 1952, it 
published its Sixth Report and Order. It was necessary to 
the consummation and implementation of the new allocation 
plan as well as necessary for the maintenance of service in 
the Lancaster area (App. 87-93). Quite aside from ques¬ 
tions of equity and fair dealing as respects Intervenor, 
who was at most an involuntary participant in the fact of 
channel change, it was the sort of action for which provision 
was expressly made in Section 312(b) (now Section 316) 
of the Act, when the Commission was empowered to modify 
any station license or construction permit “either for a 
limited time or for the duration of the term thereof, if in 
the judgment of the Commission such action will promote 
the public interest, convenience, and necessity, or the pro¬ 
visions of this Act or of any treaty ratified by the United 
States will be more fully complied with”. 

m. The Commission Did Not Grant an "Application" for a 
Construction Permit as That Term Is Employed in Section 
308 of the Act. and Was Not Required to Do So 

From what has heretofore been said, it is apparent that 
the questions which Petitioner attempts to present here are 
not stated in a manner consistent with the theory upon 
which the Commission acted. Consideration of its claims 
therefore makes necessary an examination of the statutory 
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provisions upon which it relies and their relationship to 
those under which the Commission states that it acted. 

Section 3(dd), defining the term “construction permit’’ 
was added to the Act by Communications Act Amendments 
1952. The reasons for its inclusion are explained in the 
Senate Report accompanying the bill which was later 
enacted as being added “to clarify reference to such 
authorizations in procedural provisions” (Senate Report 
No. 44, 82nd Congress, 1st Session, Section 3). 

Sections 308 and 309 of the Act can, and we believe 
should, be considered together, since the operation of one 
is dependent on the other. Sections 308 and 309 are modi¬ 
fications of those sections of the Communications Act of 
1934 bearing the same numbers. These sections were in 
turn substantial copies of what appeared as Sections 10 and 
11 of the Radio Act of 1927 (Senate Report 781, 73rd Con¬ 
gress). The purpose of Section 308 is to fix the require¬ 
ments for written applications both as to necessity and con¬ 
tent, and the purpose of Section 309 is to fix the rules for 
their handling and processing by the Commission. The 
extensive treatment given these subjects in Communica¬ 
tions Act Am endments 1952, as well as in the reports 
accompanying it, shows the importance which was attached 
to them by the Congress and that they were some of the 
“procedural provisions” referred to in explaining the 
definitions added by Section 3 of the amendatory Act. 

Section 319 of the Act deals with construction permits, 
their necessity, content and effect. This provision has been 
carried over from Section 21 of the Radio Act of 1927 with¬ 
out substantial change and was therefore a part of the 
first comprehensive legislative enactment attempted by the 
Congress in the communications field (Senate Report No. 
781, 73rd Congress). 

The purposes in enacting Section 21 of the 1927 Act, now 
Section 319 of the present Act, must be apparent when it is 
remembered that the enactment of the 1927 Act followed a 
breakdown of regulation resulting from an opinion of the 
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Attorney General of the United States to the effect that the 
1912 Act conferred no discretion upon the Secretary of 
Commerce, the then licensing authority, but that his func¬ 
tion was purely administrative and ministerial (35 Ops. 
Attorney General 126, 129). A period of chaos followed 
which all but destroyed the use of this then new medium. 
“Wave jumping” and similar practices created such a state 
of chaos and interference as to establish the urgent 
necessity for legislation of a type which would make such 
action impossible (Davis, Law of Radio Communication 
(1927) 54).* The Radio Act of 1927 was such legislation, 
and Section 21 thereof was a provision designed and in¬ 
tended not only as a check against further encroachment, 
but as a means perhaps of administering some penalty to 
those who had constructed stations promiscuously during 
the breakdown period (House Report No. 404, 69th 
Congress).* 

Section 312(b) of the 1934 Act (now Section 316), under 
which the Commission states that it proceeded in this case, 
has an entirely different history. The Radio Act of 1927 
contained no provision empowering that Commission to 
modify outstanding instruments of authorization upon its 
own motion, but the need for such a provision readily be- 

* A message by President Coolidge to the Congress dated December 7, 
1926: 

“Doe to the decisions of the Qourts, the authority of the Department 
under the Law of 1912 has broken down; many more stations have been 
operating than can be accommodated within the limited number of wave 
lengths available; further stations are in the course of construction; 
many stations have departed from the scheme of allocation set down by 
the Department, and the whole service of this most important public 
function has drifted into such chaos as seems likely, if not remedied, 
to destroy its great value. I most urgently recommended that this 
legislation be speedily enacted.” 

• The purpose of this bill was stated in this Eeport as follows: 

“It further provides that no license shall be given for the operation of 
a station the construction of which is begun or is continued after the Act 
takes effect, unless a permit for such construction has been granted. 
* * * The committee believes that this section of the bill is a proper 
check upon unwise and undesirable development. It conforms with 
general practice in the states with respect to the necessity for ■awn ying 
some preliminary authority before the construction of a public utility 
is actually begun.” 
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came apparent. One of the first major functions performed 
by the Radio Commission was the general reallocation of 
radio facilities made necessary by the chaotic condition 
which it inherited. This reallocation was provided for 
under its General Order 40, effective November 11, 1928, 
under the terms of which all, or substantially all, stations 
then in operation were classified and reassigned as respects 
both power and frequency. Having no power to initiate 
such action in the manner provided by Section 316, that 
Commission undertook to secure voluntary compliance by 
the stations affected, or, in the absence of such, to enter 
specific orders amending licenses or otherwise directing 
assignment changes. A number of cases reached this Court 
because of efforts made by that Commission to secure com¬ 
pliance with its new allocation plan in which this Court 
found that the methods attempted were beyond legal 
authority (See Saltzmcvn v. Stromberg-Carlson Manu¬ 
facturing Co., 60 App. D.C. 31, 46 F. (2d) 612; Courier 
Journal Co. v. F.R.C., 60 App. D.C. 33, 46 F. (2d) 614; 
Westinghouse Electric and Manufacturing Co. v. F.R.C., 60 
App. D.C. 53, 47 F. (2d) 415). 

A provision empowering the Commission to effect modi¬ 
fications of outstanding instruments of authorization was 
contained in H.R. 7716, a bill which passed both Houses 
in the 72nd Congress, but was pocket vetoed. This hill 
would have amended Section 14 of the Radio Act of 1927, 
by striking out the words “Any station license shall be 
revocable by the Commission” in the first line of said sec¬ 
tion, and by inserting in lieu thereof “Any station license 
may be revoked, modified or suspended by the Commis¬ 
sion”. It also contained other provisions providing for mod¬ 
ification in writing to the licensee and affording it an oppor¬ 
tunity for a hearing before any modification was made 
effective (H.R. 7716, 72nd Congress, 1st Session, Section 9; 
House Report 221, 72nd Congress, 1st Session, p. 4; Senate 
Report 654, 72nd Congress, 1st Session, p. 4). 
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The Communications Act of 1934 passed by the 73rd 
Congress and approved June 19, 1934, contained such a 
provision in Section 312(b) of that Act which was explained 
as follows in the Conference Report on that measure: 
“Section 312(b) amplifies the Radio Act along the lines 
proposed by H.R. 7716 by providing for the modification 
of station licenses and construction permits in cases where 
the Commission finds such action in the public interest” 
(Conference Report on Communications Act of 1934, House 
Report 1918, 73rd Congress). This provision has been 
carried over without substantial change except as respects 
procedure by Communications Act Amendments 1952, and 
now appears as Section 316 of the Act. 

From these provisions of the Act, their history and pur¬ 
pose, it is manifest that no basic statutory conflicts are 
presented. Moreover, that there is no basis for the claim 
made by Petitioner that the action taken was violative of 
Sections 308 and 309 of the Act or in any respect contrary 
to the statutory scheme established by these and other pro¬ 
visions of the Act. 

The Amendatory Act of 1952 was described in the bill 
which resulted in its enactment as dealing “solely with the 
structure of the Commission and its administrative pro¬ 
cedure” (Senate Report No. 44, 82nd Congress, 1st Session, 
p. 1). It was further described to the same effect elsewhere 
in this report.* Certainly there is nothing in the measure 
as passed, in the reports which accompanied it, or in the 

• ‘ ‘ The principal objective of the bill as amended is to clarify the mean¬ 
ing and intent of the Communications Act of 1934, as amended. It is de¬ 
signed to remove ambiguities; to make definite and certain administrative 
and legal steps and procedures in the interest of the expeditious handling of 
both license applications and the rule-making function; to separate as far as 
is administratively possible, the prosecutory and judicial functions of the 
Commission; to provide for administrative reorganization of the Commission 
in the interest of more effective and speedy handing of cases; to better arm 
Commissioners to handle decisions by providing personal legal assistants; and 
generally to make clear and definite administrative actions and appellate 
procedures in accordance with the Administrative Procedure Act. 

Your committee is strongly of the opinion that enactment of the bill is a 
major step forward in the evolution of the regulation of radio and wire com¬ 
munications, both broadcast and common carrier. It believes that the legis¬ 
lation will be of inestimable value in making more certain that regulation of 
the industry shall be in ‘the public interest, convenience, and necessity *.** 
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situations with which it was designed to deal that is any¬ 
way suggestive of the fact that Congress intended to 
change, or alter the method of exercising, the basic power 
given to the regulatory agency in Section 312(b) of the 
1934 Act, and carried over without substantial change in 
Section 316 of the present Act. Where additional con¬ 
struction is required to effectuate a modification of license 
ordered by the Commission, pursuant to Section 316 of the 
Act, it would be destructive not only of the purposes of the 
Act, but do violence to its language to hold that an “appli¬ 
cation” for such construction is a condition precedent 
thereto. Legislation should not be construed in this manner 
if such a result can be avoided. ( United States v. P.U.C., 80 
U. S. App. D. C. 227, 151 F. (2d) 609; American Dredging 
Company v. Cochran, 89 U. S. App. D.C. 88, 190 F. (2d) 
106; Fisher v. District of Columbia , 82 U. S. App. D.C. 371, 
164 F. (2d) 707). 

As thus construed, it is apparent that there is nothing in 
the Act, its legislative purpose or its administration which 
makes it necessary for one in the position of Intervenor 
here to file an “application” within the meaning of Section 
308, or to have it processed in the manner prescribed by 
Section 309, in order to receive and act upon an authoriza¬ 
tion such as was granted it on September 18, 1952. The 
Commission’s authority, derived from Section 316, was 
ample to permit it to do all that was done, has been done 
before, and will doubtless be done many times again as 
technical considerations or international agreements make 
necessary overall allocation changes of this nature. 

The Act clearly recognizes and makes provision for two 
separate and distinct methods of effecting a change in the 
operating assignment of existing stations. First, by 
applications voluntarily filed by parties under Section 308 
and dealt with by the Commission pursuant to the authority 
conferred by Section 309 of the Act. Second, by the Com¬ 
mission on its own initiative under the power and authority 
granted by Section 312(b) (now Section 316) of the Act. 
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Only the second was involved here and the procedures re¬ 
quired by statute for the first therefore have no applica¬ 
tion. Section 316, under which the Commission acted, 
prescribed no procedures other than requirements that the 
party affected must be notified of the proposed change and 
afforded an opportunity for hearing—requirements for the 
benefit of Intervenor and not Petitioner, which were fully 
complied with. 

The fact that the Commission in the earlier stages of its 
rule making proceeding suggested the filing of applications 
to effectuate changes made necessary by the allocation plan 
then under consideration and ultimately decided upon, as 
well as the fact that the Commission issued a document 
entitled a “Television Broadcast Station Construction 
Permit” setting forth technical requirements incident to 
the channel change here, does not alter the nature of the 
action taken. The provisions of this last named document, 
save for formal and unnecessary parts, are the same as 
those appearing in the exhibit attached to Intervenor J s 
pleading which prompted the action complained of (Com¬ 
pare App. 47-66 and App. 70-73). This material could have 
been furnished in any form which the Commission chose 
as appropriate to the end desired, since the statute imposes 
no limitation on the Commission’s discretion in such 
instances. The fact that the form upon which this informa¬ 
tion was placed was one which is legally necessary in other 
instances constituted no more than an administrative con¬ 
venience and could not affect the character of the action 
taken.* 

The question first put by Petitioner must, therefore, after 
restatement, be answered in favor of the validity of the 

* These modification provisions have been utilized repeatedly by the Federal 
Communications Commission in individual cases, sometimes with an applica¬ 
tion as the vehicle to supply the necessary technical information (In re 
Applications of WLEU Broadcasting Corporation (WLEU), Erie, Pennsyl¬ 
vania, et al., 4 R.R. 1156, 1174); sometimes without (WOAX, INC. (WTNJ ), 
Trenton, New Jersey, et al., 4 R.R. 392, 392c). No formal applications were 
required by the Commission to effect the modifications in the licenses of sub¬ 
stantially all radio broadcast stations in the United States required by the 
North American Regional Broadcasting Agreement on March 29, 1941. 
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action taken. No application need be filed by an existing 
television station to effect a change in its channel and 
operating power ordered by the Federal Communications 
Commission pursuant to Section 316 of the Communication 
Act to secure conformance with an allocation plan estab¬ 
lished by that Commission for the entire industry. 

IV. The Commission Could and Did Validly Granl Inlervenor's 
Modification of License Without Hearing Petitioner's Ap¬ 
plication for Channel 8 

The second question put by Petitioner is answered by 
what has heretofore been shown concerning the nature of 
the action taken and the statutory authority therefor. Pe¬ 
titioner’s reliance upon the case of Ashbacker Radio Cor¬ 
poration v. F. C. C. y 326 U. S. 327, is based upon an appar¬ 
ent misunderstanding both of the action taken and the rule 
of that case. Nor do equitable considerations compel a 
different result, as suggested by Petitioner. 

As heretofore pointed out, the Commission, on Septem¬ 
ber 18, 1952, did three things. It first determined that 
Petitioner had no status in the show cause proceeding af¬ 
fecting the terms of Intervenor’s existing license—a de¬ 
termination which is not at issue here. It then determined 
that a comparative hearing was required upon the mutually 
exclusive applications of the parties for authority to oper¬ 
ate on Channel 8—a question upon which the Commission 
divided and upon which we believe it erred. It then modi¬ 
fied Intervenor’s license and authorized it to operate on 
Channel 8 on an interim and conditional basis pending 
such comparative hearing. Only the last determination is 
actually at issue here, but it is so related to the second as 
to require consideration of both. 

The third phase of the Commission’s Decisions and Or¬ 
ders of September 18 and November 5, 1952, involved de¬ 
terminations designed and intended to implement and make 
effective its Sixth Report and Order and the allocation plan 
established thereby. The second phase resulted from the 


interpretation placed upon the Aslibacker case by the ma¬ 
jority of the Commission. According to their view, the 
rule of this case entitled Petitioner to a comparative hear¬ 
ing with Intervenor on their mutually exclusive applica¬ 
tions for the use of Channel 8 in Lancaster, with the maxi¬ 
mum power permitted under the new allocation plan, be¬ 
fore Intervenor could receive any regular license to oper¬ 
ate WGAL-TV on Channel 8. This determination, whether 
correct or incorrect, certainly did not modify the new allo¬ 
cation plan, nor did it misapply the rule of the AsKbacker 
case to Petitioner’s disadvantage. As a matter of fact, it 
extended the rule of that case improperly and unneces¬ 
sarily to Petitioner’s advantage. 

As already pointed out, changes in the operating assign¬ 
ments of broadcast stations can, under the statutory scheme 
established by the Act, be accomplished in either of two 
ways. Such changes can be made by applications filed 
voluntarily by parties and dealt with by the Commission 
pursuant to the authority conferred upon it by Section 309 
of the Act, or by the Commission’s own initiative under 
the power and authority granted by Section 312(b) (now 
316) of the Act. The Ashbacker case dealt only with 
the first of these, and has no application to the second, 
which is here involved. 

Nor is it necessary or proper to use the dictum of that 
case, concerning the possibility of granting one of two mu¬ 
tually exclusive applications on a conditional basis pend¬ 
ing the outcome of a comparative hearing on such applica¬ 
tions, to justify what the Commission did here. The sim¬ 
ple fact is that Petitioner, as a newcomer in the field seek¬ 
ing to displace an established licensee, received no rights 
as a result of the rule making proceeding and the show 
cause order which was ancillary thereto, other or different 
than it would have had in the absence of the rule making 
proceeding. That to which Petitioner, or any other appli¬ 
cant who seeks to displace an established licensee, is en¬ 
titled, is a comparative hearing at the end of the then cur- 
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rent license period, not before. Any different view is based 
upon a failure to distinguish between voluntary proceed¬ 
ings governed by Sections 308 and 309, and proceedings 
initiated by the Commission, which were involved here. 

Nor do equitable considerations require any different 
result. The equities, if not the legal rights, of existing 
licensees as against others, and particularly newcomers 
in the field, have been the subject of repeated recognition 
by the Commission and the Courts and require no extended 
treatment here (F. R. C. v. Nelson Brothers Co., 289 TJ. S. 
266, 285; Evangelical Lutheran Synod v. F. C. C., 70 App. 
D.C. 270, 105 F. (2d) 793, 796; The Journal Company v. 
F. R. C., 60 App. D.C. 92, 48 F. (2d) 461, 463; Lublock 
County Broadcasting Company, 6 R. R. 949, 983; Matter 
of McConnell, 6 F.C.C. 167,174). In dealing with the prob¬ 
lem of channel change and the necessity, or at least the 
ultimate desirability, of maintaining service to the Lan¬ 
caster area, the Commission was confronted with fact, not 
theory. The various methods of treatment and the results 
which would flow from each are set forth in the majority 
opinion (App. 87-91). An even clearer analysis is set forth 
in Commissioner Sterling’s dissent (App. 93-96). 

As pointed out in that dissent, the Commission is dealing 
with a situation which was a by-product of action which it 
had itself undertaken, to deal not only with a local prob¬ 
lem, but a national one as well; it was necessary to effect 
the channel change at Lancaster in order to serve the ob¬ 
jects and purposes of that allocation plan, not only locally 
but nationally; it was necessary to do this effectively and 
quickly and without interruption to service in that area, 
and generally. As further pointed out in this dissent, none 
of the 31 licensees faced by a required channel change could 
have anticipated that such change would be taken as an 
excuse or reason for the holding of comparative hearings 
with everyone who might apply for their facilities; if they 
had been given any reason to expect such action, consents 
to channel changes would not have been given. Under the 
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regulatory system now in effect—with the license period 
in the television field limited to one year—each person who 
enters that field assumes the hazard of a comparative hear¬ 
ing with newcomers at the expiration of each license period. 
Commissioner Sterling refused to acknowledge the neces¬ 
sity for, or the desirability of, extending that hazard fur¬ 
ther by an unwarranted extension of the rule of the Ash- 
backer case (App. 93-96). This view, we submit, was mani¬ 
festly correct and should be reaffirmed as a guide for fu¬ 
ture conduct if the Court reviews either of the cases here 
on the merits. 

The suggestion contained in Petitioner’s brief (p. 18) 
that a solution to the problem with which the Commission 
was confronted would have been afforded by granting In- 
tervenor the use of UHF Channel 21, pending the compara¬ 
tive hearing on the mutually exclusive applications of the 
parties, is so inequitable and unrealistic as to require no 
serious consideration. The differences between operation 
in the UHF and VHF channels, while unexplored, may be, 
and perhaps are, substantial (App. 122-125). The sugges¬ 
tion that Intervenor, who had pioneered in the VHF field 
and enjoyed the status of a licensee in that field for a sub¬ 
stantial period of time, should voluntarily retire in favor 
of a newcomer who himself had the same opportunity, sup¬ 
plies its own answer. 

The second question put by Petitioner must after restate¬ 
ment be answered in favor of the validity of the action 
taken. There is no rule of law or reason which gives an 
applicant for a new television broadcast station, who seeks 
to displace an existing licensee, any rights which he would 
not otherwise have had merely because the existing licensee 
is being required by the Commission, pursuant to Section 
316 of the Act, to change its frequency and power assign¬ 
ment to conform to an allocation plan established for the 
entire industry. The doctrine of the Ashbacker case was 
no application here. 
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V. Other Claims Made by Petitioner Are Unsubstantial 

What has been said in answering Petitioner’s claim that 
Intervenor was required to file an “application” within 
the meaning of Section 308 disposes of any claim that it 
makes concerning deprivation of rights under Section 
309(c). 

By their terms, Sections 308 and 309 of the Act are re¬ 
lated and inter-dependent. Section 308 requires written 
applications in certain enumerated instances not involved 
here, and Section 309 governs the action of the Commis¬ 
sion in handling such applications. Section 309 has no 
significance and provides no guide for Commission action 
in instances not within the orbit of Section 308, and the 
Commission correctly so found (App. 110). The protest 
procedure provided for in Section 309(c) is part of the 
statutory scheme for handling applications voluntarily filed 
and prosecuted, and clearly has no application here. 

Petitioner’s claim of error in the Commission’s action of 
July 30, 1952, in renewing the license of WGAL-TV to 
operate on Channel 4, is beyond the scope of either of the 
cases which Petitioner attempts to present here. More¬ 
over, Petitioner admits (Petitioner’s Brief, p. 19) that it 
“had no standing” to attack the renewal application for 
Channel 4—because it had no application pending for that 
facility at that time. Petitioner seeks to avoid these defi¬ 
ciencies by asserting (Petitioner’s Brief, p. 20) that “In 
retrospect, it is now clear” that the Commission did not 
renew this license for the lawful purpose of continuing an 
existing service, but rather for the unlawful purpose of 
providing an existing license which could later be modified. 
Such an unwarranted charge would deserve no notice if 
it were not for the fact that it again demonstrates Petition¬ 
er’s failure to recognize the nature of the problem with 
which the Commission was confronted and with which it 
dealt. This has already been explained by the Commission 
itself (App. 105-115) and dealt with at length here {ante, 
pp. 9-14). No further answer is required. 
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Petitioner's claim that when, in its September 18, 1952 
action, the Commission granted Petitioner a comparative 
hearing for Channel 8, it effectively revoked the show cause 
order previously issued by it and to which Intervenor had 
consented, is likewise unsubstantial. As already pointed 
out, the action of the Commission in extending the rule of 
the Ashbacker case to the situation dealt with here con¬ 
stituted error, but error which benefited Petitioner and of 
which it cannot now complain. The Commission's decision 
of November 5,1952, removes any uncertainty which might 
have existed concerning the action taken by it on Septem¬ 
ber 18, and clearly demonstrates that the action taken was 
in support, rather than in derogation, of the show cause 
proceedings (App. 105-115). 

In the same category can be placed Petitioner's claim 
that the modification of the WGAL-TV license ordered on 
September 18, 1952 exceeded the authority conferred by 
Section 316 of the Act. Until that date, Intervenor had 
been operating on Channel 4 under a so-called “Commu¬ 
nity" classification, with relatively low power. The “Com¬ 
munity" classification was abandoned in the new alloca¬ 
tion plan and new minimum and maximum power limita¬ 
tions were fixed for stations operating in the VHF fre¬ 
quency range (App. 54-66). Intervenor, confronted with 
the necessity for channel change and the equipment changes 
incident thereto, requested authority to use the minrmnm 
power permitted under the new plan on an interim basis, 
and the Commission so ordered. Such action was not only 
consistent with the Commission’s general authority to 
modify licenses as conferred by Section 316, but, addition¬ 
ally, was consistent with the new allocation plan which had 
been established and with which Intervenor desired to con¬ 
form at the earliest possible date. 

The vague claim made by Petitioner (Petitioner's Brief, 
pp. 22-23) that the new allocation plan established by the 
Commission on April 14, 1952 (Rule 3.606(a)) is violative 
of Sections 307(b) and 309(b) of the Act is not only un- 
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substantial but is not presented in the manner required by 
the rules of this Court and should be disregarded (General 
Rules of U. S. Court of Appeals for the District of Colum¬ 
bia, Rule 17(i)). 


VL Jurisdiction 

Petitioner seeks to review the action taken by the Com¬ 
mission on September 18, 1952, and reaffirmed on Novem¬ 
ber 5, 1952, when it dismissed a protest filed under Section 
309(c) of the Act and a petition for reconsideration under 
Section 405 of the Act addressed to its earlier action. This 
it seeks to do by the contemporaneous prosecution of two 
actions based upon different statutory provisions but upon 
the same state of facts. The determination of which, if 
either, of these actions can be prosecuted to final judgment 
here requires an examination of the relevant statutory pro¬ 
visions as well as Petitioner’s papers. 

Petitioner seeks in No. 11,626 to invoke the jurisdiction 
of this Court under the Judicial Review Act of 1950, Public 
Law 901 (81st Congress), 64 Stat. 1129, 5 U.S.C. Sections 
1032 and 1033, Chapter 19A (Supplement 28), as derived 
from Section 402(a) of the Communications Act of 1934, 
as amended, Public Law No. 554 (82nd Congress), 66 Stat. 
718, 47 U.S.C. Section 402(a). The action of the Commis¬ 
sion complained of in No. 11,626 is its “Order • * * , modi¬ 
fying the license of WGAL, Inc. to operate Station WGAL- 
TY at Lancaster, Pennsylvania on Channel 8 instead of 
Channel 4.” (App. 2-3, 13.) It seeks in No. 11,635 to in¬ 
voke the jurisdiction of this Court under Section 402(b) 
of the Communications Act, as amended, Public Law No. 
554 (82nd Congress), 66 Stat. 719, 47 U.S.C. Section 402 
(b)(6). The action complained of in No. 11,635 is “A de¬ 
cision • • * authorizing issuance of a * Television Broad¬ 
cast Station Construction Permit’ to WGAL, Inc. for oper¬ 
ation on Channel 8 at Lancaster, Pennsylvania, despite the 
pendency of appellant’s competing application to operate 
on the same channel.” (App. 14) 



27 


In the case of Federal Comrmmications Commission v. 
Columbia Broadcasting System, Inc., 311 U. S. 132, the 
Court pointed out that “In so far as action of the Federal 
Communications Commission is subject to judicial review, 
the Act bifurcates access to the lower federal courts accord¬ 
ing to the nature of the subject matter before the Commis¬ 
sion” (p. 133). While this statement referred to the Act 
before its amendment by Communications Act Amendments 
1952, it is still true. 

Section 402 of the present Act governing judicial review 
of Commission action is still divided into two parts. Sub¬ 
section (b) enumerates certain decisions and orders which 
can be brought directly to this Court only for review and 
the method of their handling and disposition; subsection 
(a) deals with orders, other than those dealt with in sub¬ 
section (b), which can be brought, alternatively to this 
Court, or in the judicial circuit wherein the complaining 
party resides, the handling and the disposition of such cases 
being governed by the Judicial Review Act of 1950, Public 
Law 901, 81st Congress, 2nd Session, Chapter 1189, 64 Stat. 
1129, 5 TJ.S.C. Sections 1031-1042. Since subsection (a) 
deals only with those orders not appealable under sub¬ 
section (b), it is plain that only one, if either, of the actions 
brought here can be prosecuted to final judgment. 

If, as we believe has been fully demonstrated, the 
authority granted Intervenor on September 18, 1952, did 
not require an “application” within the meaning of Section 
308 of the Act, then Case No. 11,635 cannot be entertained 
under Section 402(b) of the Act. This is so because none 
of the cases enumerated qualifies Petitioner here as a 
proper appellant under subsection (b). No application 
filed by Petitioner has been denied, nor is it aggrieved by 
any action of the Commission granting such application. 
Section 402(b)(5) would have given Intervenor rights 
where, as here, the Commission modified its license under 
Section 316 of the Act, but confers no rights upon Peti¬ 
tioner. The question therefore becomes one of determining 
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whether or not Case No. 11,626 can be entertained here 
pursuant to jurisdiction conferred by subsection 402(a) of 
the Act. 

In the Senate report which accompanied S. 658 (Senate 
Report No. 44, 82nd Congress, 1st Session), Section 15 of 
that bill, designed to amend Section 402 of the Act, was 
explained. There it was said, with reference to subsection 
(b), “The language of this subsection, when considered in 
relation to that of subsection (a), also would make clear 
that judicial review of all cases involving the exercise of the 
Commission’s radio licensing power is limited to that 
court.” Nothing appears in the House report on this 
measure (House Report No. 1750, 82nd Congress, 2nd 
Session) or in the conference report on the same, which 
indicates any different Congressional purpose (House Re¬ 
port No. 2426, 82nd Congress, 2nd Session). Significant, 
also, is the fact that Section 402(b)(5) of the Act, as 
amended, now confers the right of appeal to this Court 
upon “• * * the holder of any construction permit or 
station license which has been modified or revoked by the 
Commission”—but not upon others allegedly affected 
thereby. 

When it is remembered that the right of judicial review 
of Co mmi ssion action is a right conferred by the Congress 
and otherwise non-existent ( Federal Convmumcations Com¬ 
mission v. Columbia Broadcasting System, Inc., supra ); 
and that the method of review specified by the Congress 
must be literally followed to confer jurisdiction ( Scripps - 
Howard Radio, Inc. v. Federal Comnvumcatioms Commis¬ 
sion, 316 U. S. 4, 14), a substantial question is presented. 
This is, whether, in view of its announced purpose, Con¬ 
gress gave Petitioner here th§ right to proceed under Sec¬ 
tion 402(a) and secure a review of the Commission’s action 
in the manner specified by the Judicial Review Act of 1950. 

This is not to say that Petitioner may not have pro¬ 
ceeded under Section 10 of the Administrative Procedure 
Act (Public Law No. 404, 79th Congress, 2nd Session, 
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Chapter 34, 60 Stat. 237, 5 TT.S.C. Sections 1001-1011), 
where the right to judicial review was conferred in much 
broader terms “in the absence or inadequacy” of “any 
special statutory review proceeding/ * It is to question 
whether, the circumstances considered, Case No. 11,626 may 
be entertained here. 


CONCLUSION 

For the foregoing reasons, both Case No. 11,635 and 
Case No. 11,626 should be dismissed for lack of jurisdiction 
in this Court to entertain the same; if it should be deter¬ 
mined that either has been properly brought, the Commis¬ 
sion’s action complained of should be in all respects 
sustained. 

Respectfully submitted, 

D. M. Patrick, 

Attorney for Intervenor, WCAL, Inc., 
810 Colorado Building, 

Washington, D. C. 

George O. Sutton, 

William Thomson, 

1038 National Press Building, 

Washington 4, D. C. 

April 15, 1953 


